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STATEMENT OF QUESTIONS PRESENTED 


1. Does the fact that the outstanding Cease and Desist 
Order was entered on consent deprive this Court of juris- 
diction to review said Order? 


2. Does this Court have jurisdiction to review the Fed- 
eral Trade Commission’s Order denying Petitioner’s Mo- 
tion to reopen and modify the outstanding Cease and De- 
sist Order? 


3. Did the enactment of Public Law 86-107 create a 
change of conditions of law or fact existing at the time 
Petitioner consented to the outstanding Cease and Desist 
Order such as to warrant the Court to modify or set aside 
the Order, or to remand the case to the Commission with 
directions? 


4, Does Public Law 86-107 apply to the enforcement of 
Orders of the Federal Trade Commission entered prior to 
the effective date of said statute? 


5. Does the application of Public Law 86-107 to out- 
standing Orders of the Federal Trade Commission amount 
to a denial of due process of law? 


6. If Public Law 86-107 applies to Federal Trade Com- 
mission Orders already outstanding, then is the Order in 
this cause so general in its terms as to be improper under 
said statute? 


7. May the Federal Trade Commission legally create a 
sixty-day appeal provision from the effects of Public Law 
86-107 or does such purported action constitute an usurpa- 
tion or improper delegation of authority? 


8. Does Petitioner’s plan for reimbursement of adver- 
tising expenses violate the Cease and Desist Order below? 


9. What are the criteria for determining a bona fide 
wholesaler of electric shavers? 
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Sperry Ranp Corporation, Petitioner, 


Vv. 


FeperaL Trade Commission, Respondent 


BRIEF FOR PETITIONER 


ee 


Appeal from the Federal Trade Commission 


JURISDICTIONAL STATEMENT 


This is an appeal by the Petitioner from a Cease and 
Desist Order of the Federal Trade Commission dated the 
3rd day of November, 1958, and from the Order of the 
Federal Trade Commission dated the 11th day of Sep- 
tember, 1959, denying Petitioner’s motion to modify or 
set aside the Cease and Desist Order. 


Jurisdiction is founded on the Clayton Act, Act of 
October 14, 1914, 38 Stat. 730, 15 U.S.C. 12, et seq., as 
amended by the Robinson-Patman Antidiscrimination Act, 
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Act of June 19, 1936, 49 Stat. 1526, as amended by the 
Act of December 29, 1950, 64 Stat. 1125. The Adminis- 
trative Procedure Act, Act of June 11, 1946, 5 U.S.C. 
Section 1001, et seq., 60 Stat. 243. The general equity 
powers of the Court. 


STATEMENT OF CASE 


On December 27, 1956, the Federal Trade Commission, 
respondent herein and hereinafter referred to as the 
‘‘Commission,’’ issued a Complaint charging that pe- 
titioner had discriminated in price between competing 
purchasers in the sale of its products, in violation of sub- 
section (a) of Section 2 of the Clayton Act, as amended, 
and had discriminated in the payment for advertising 
and other services and facilities between competing cus- 
tomers, in violation of subsection (d) of Section 2 of said 
Act (15 U.S.C. 13 (a) (d), (J.-A. 1-9). No testimony 
was taken and no evidence was adduced as to petitioner’s 
practices which the Commission claimed were violative of 
the foregoing statute. After some negotiation, the pe- 
titioner consented to the entry of the initial decision of 
the hearing examiner dated July 9, 1958 (J.A. 21-28), and 
to the Cease and Desist Order of the Commission dated 
November 3, 1958 (J.A. 32). The Cease and Desist 
Order was couched in the general terms and broad lan- 
guage of the sections of the statute which were alleged to 
have been violated. 


Petitioner customarily markets shavers to retail dis- 
tributors at list price less 40% discount, and to wholesale 
distributors at list price less 50% discount. This pricing 
policy does not contravene the Cease and Desist Order 
herein, but in numerous cases it is difficult to differentiate 
between a retailer and a bona fide wholesaler. Neither 
the definition of a wholesaler nor the extent of the seller’s 
responsibility for a correct determination has ever been 
judicially determined. The existence of this problem was 
recognized by both petitioner and the Commission’s coun- 
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sel from the very outset. However, no solution was at- 
tempted because the issue could be disposed of in the 
course of enforcement proceedings without danger of 
petitioner incurring a penalty. 


On or about February 27, 1959, the petitioner filed its 
compliance report with the Commission and advised the 
Commission of its proposed advertising campaign for the 
spring 1959 (J.A. 51). Petitioner proposed a plan for 
the reimbursement of the entire cost of newspaper adver- 
tising placed by petitioner’s retail distributors, pursuant 
to the terms of a contract offered by petitioner (J.A. 
55). Thereafter on March 10, 1959, counsel for the 
Compliance Division of the Commission filed a memoran- 
dum objecting to petitioner’s said advertising campaign 
as being violative of the terms of the Commission’s Cease 
and Desist Order of November 3, 1958 (J.A. 64). Pe- 
titioner responded to the foregoing memorandum by filing 
two memoranda in support of its advertising program 
(J.A. 65, 66). 


On June 4, 1959, the Commission advised the petitioner 
of its rejection of the compliance report for the reason 
that the promotional advertising allowance was not avail- 
able to all competing customers on proportionately equal 
terms and that the program for said advertising allow- 
ance should be immediately discontinued (J.A. 69). 
At the same time, counsel for the Compliance Division 
of the Commission agreed with the petitioner that a new 
and novel factual issue was presented by petitioner’s plan. 
It was agreed that petitioner would assemble the results 
of its spring advertising plan and the parties hereto would 
attempt to arrive at a stipulated set of facts on which to 
seek a court determination of the legality of the plan. 


In order to assure the availability to its customers gen- 
erally of a plan for reimbursement for advertising ex- 
penses, it is necessary that petitioner maintain such a 
plan for an appreciable period of time and that wide- 
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spread publicity be given to the offer of reimbursement. 
Publicity has been given to a fall plan for reimbursement 
of advertising expenses similar to the spring, 1959, cam- 
paign to extend into December, 1959. 


On July 23, 1959, Public Law 86-107 was duly eee 
(J.A. 71). This law amended Section 11 of the Clayton 
Act as to the procedure to be followed thereafter for en- 
forcing Clayton Act Orders. Subsequent to July 23, 1959, 
counsel for the Commission declined or refused to con- 
sider further the formulation of a stipulation to test the 
legality of petitioner’s advertising reimbursement plan 
and has asserted that all alleged violations prior to the 
date of enactment of Public Law 86-107 on July 23, 
1959, were moot. If the Commission is correct in its asser- 
tion that petitioner’s plan contravenes the terms of the 
Order, the result will be literally thousands of transac- 
tions which could be the subject of penalty suits totalling 
millions of dollars. 


On July 28, 1959, the Commission issued a press release 
announcing its opinion that existing Cease and Desist Or- 
ders were subject to the revised enforcement procedure 
set forth in Public Law 86-107 and that appeals from 
said Orders might be taken within 60 days from the effec- 
tive date of the new statute (J.A. 71). On August 5, 
1959, respondents filed a motion to reopen and modify the 
existing Consent Cease and Desist Order dated November 
3, 1958 (J.A. 35). On September 11, 1959, the Com- 
mission denied petitioner’s motion (J.A. 45). The de- 
nial was premised on the fact that the Cease and Desist 
Order of November 3, 1958, had been entered upon con- 
sent of the petitioner and the petitioner, among other 
things, had expressly waived all of the rights it may have 
had to challenge or contest the validity of the Order. 
Moreover, the Commission announced that it was of the 
opinion that the enactment of Public Law 86-107 af- 
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forded no basis for the modification of a previously en- 
tered Order. Petitioner then sought review of the Orders 
in this Court. 


STATUTES AND RULES INVOLVED 


Clayton Act, Act of October 14, 1914, 38 Stat. 730, 15 
U.S.C. 12, et seq., as amended by the Robinson-Patman 
Antidiscrimination Act, Act of June 19, 1936. 49 Stat. 
1526, as amended by the Act of December 29, 1950, 64 
Stat. 1125. 


Public Law 86-107, (July 23, 1959) 73 Stat. 243. 


Administrative Procedure Act, Act of June 11, 1946, 5 
US.C., Section 1001, et seq., 60 Stat. 243. 


Rules of Practice for the Federal Trade Commission as 
amended to March 1, 1951. 


STATEMENT OF POINTS 


1. The power to enjoin is always coupled with the power 
to modify to adapt to changed conditions, even though the 
injunction was entered by consent. This power to review 
and modify or set aside is ever present by force of prin- 
ciples inherent in the Court’s equity jurisdiction. 


2. The change in the enforcement proceedings pursu- 
ant to Public Law 86-107 were so substantial as to consti- 
tute changed conditions of law and fact such as to require 
the Commission to reopen and modify or set aside its 
pre-existing Cease and Desist Order. The Commission’s 
failure to reopen and modify or set aside the Order was 
an arbitrary and capricious act from which an appeal may 
be had in this Court. 


3. The changes wrought by Public Law 86-107 are so 
substantial and are of such gravity as to materially affect 
the substantive rights and liabilities of the petitioner. 
The Commission’s failure to reopen the Cease and Desist 
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Order may subject petitioner to ruinous penalties and 
place its very existence in jeopardy. To be bound by a 
Consent Order entered into at a time prior to the enact- 
ment of Public Law 86-107 would be so inequitable and 
beyond the spirit of the Clayton Act as to warrant this 
Court to reopen, modify or remand it to the Commission 
with instructions. 


4. The Commission erroneously interprets Section 2 of 
Public Law 86-107 as excepting from the new enforcement 
procedures only those orders not yet final by passage of 
time or then involved in an appellate proceeding. A 
historical review of the Clayton Act and the application of 
sound principles of judicial construction, however, support 
the view that the effect of Public Law 86-107 is prospective 
only. 


5. In passing Public Law 86-107 Congress was assured 
and assumed that the Federal Trade Commission would 
draft its orders in more specific terms in order that a 


respondent thereto might be placed on notice of its al- 
leged improper conduct. Greater specificity in orders 
of the Commission was to supercede the general language 
of the Act which is present in the Commission’s Cease 
and Desist Order of November 3, 1958, and in common use 
prior to the enactment of Public Law 86-107. 


6. Neither the Clayton Act nor Public Law 86-107 pro- 
vides for an appeal from the effects of Public Law 86- 
107. The Commission’s attempt to create a 60-day appeal 
period is without foundation in law, is an usurpation or 
improper delegation of authority and is a nullity. 


7. In the absence of a recognized right of appeal, the 
changes in enforcement proceedings pursuant to Public 
Law 86-107 are so substantial that to apply them to out- 
standing or final orders of the Commission without a speci- 
fied means of judicial review would constitute a denial 
of due process of law. 
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8. Petitioner’s proposed plan for reimbursement of ad- 
vertising expenses does not violate the Cease and Desist 
Order herein because the plan is made available to all 
customers, as a class, on proportionately equal terms. 


9. There is no accepted criterion or standard for deter- 
mining a bona fide wholesaler of electric shavers. The 
petitioner should not be required, at its peril, to deter- 
mine in advance whether a customer is a bona fide whole- 
saler as contemplated by the broad and general language 
of the Cease and Desist Order. This is especially so when 
petitioner is faced with the imposition of the ruinous pen- 
alties contemplated by Public Law 86-107. 


SUMMARY OF ARGUMENT 


This Court’s jurisdiction to review the Commission’s 
Cease and Desist Order is found in the Clayton Act and in 
its general equity powers. The jurisdiction to review the 
Commission’s Order denying petitioner’s motion to reopen 
or modify is vested in this Court by Section 10 of the 
Administrative Procedure Act, Act of June 11, 1946, 5 
U.S.C., Section 101, et seq., 60 Stat. 243. 


The Commission’s attempt to apply Public Law 86-107 
retroactively violates the intention of Congress and ac- 
cepted canons of statutory construction. Section 2 of the 
new law was intended to clarify the applicability thereof 
only as respects those cases pending on appeal and did not 
otherwise limit its prospective effect. 


The changes in enforcement procedures by enactment of 
Public Law 86-107 are so substantial as to affect the sub- 
stantive rights of parties to the Commission’s outstanding 
Orders. This result was foreseen by Congress. However, 
upon receiving assurance that the Commission would draft 
its Orders to meet these objections, the law was enacted. 
The Commission now refuses to grant and, in fact, op- 
poses the application for a more specific Cease and Desist 
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Order. To permit the present Order to remain in effect 
is improper and violates the spirit of Public Law 86-107. 


The Commission’s construction of Public Law 86-107 to 
permit a review of Cease and Desist Orders outstanding 
at the date of enactment, is without foundation in the 
text of the new law. The 60-day period prescribed by the 
Commission, in which the application for review could be 
sought, is similarly without basis in law. There is no 
authority in the statutes or decisions to support this 
exercise and usurpation of legislative authority. 


The petitioner’s advertising plan does not violate the 
Cease and Desist Order herein since it is equally avail- 
able to all its customers. The fact that someone in the 
class refuses to accept the plan does not make it discrim- 
inatory. 

ARGUMENT 
I 


This Court has jurisdiction to review, modify or set aside 
the Commission’s Cease and Desist Order dated the 3rd 
day of November, 1958, notwithstanding that said Order 
was entered upon consent of the petitioner. Petitioner is 
not attacking the validity of the Cease and Desist Order 
herein as of the date it was issued, but is seeking a re- 
view thereof in order that it might be either modified or 
set aside to make it adaptable to the change of law and 
facts occurring since its issuance. 


That this Court has jurisdiction to review and modify 
or set aside the Cease and Desist Order cannot be seriously 
disputed. The effect of petitioner’s consent to the entry 
of the Order has been decided in the case of United States 
v. Swift and Company, et al., 286 U.S. 106, 52 S. Ct. 460 
(1932). Speaking for a majority of the Court, Justice 
Cardozo stated at page 462, that, 


‘¢We are not doubtful of the power of a court of equity 
to modify an injunction in adaptation to changed con- 
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ditions, though it was entered by consent. ... Power to 
modify the decree was reserved by its very terms, and 
so from the beginning went hand in hand with its 
restraints. If the reservation had been omitted, power 
there still would be by force of principles inherent in 
the jurisdiction of the chancery. A continuing decree 
of injunction directed to events to come is subject al- 
ways to adaptation as events may shape the need. 
Ladner v. Siegel, 298 Pa. 487, 494, 495, 148 A. 699, 
68 A.L.R. 1172; Emergency Hospital v. Stevens, 146 
Md. 159, 126 A. 101; Larson v. Minn. N. Electric Ry. 
Co., 36 Minn. 423, 162 N. W. 523; Lowe v. Prospect 
Hill Cemetery Ass’n., 75 Neb. 85, 106 N. W. 429, 108 
N. W. 978. The distinction is between restraints that 
give protection to rights fully accrued upon facts so 
nearly permanent as to be substantially impervious to 
change, and those that involve the supervision of 
changing conduct or conditions and are thus pro- 
visional and tentative. Ladner v. Siegel, supra. The 
result is all one whether the decree has been entered 
after litigation or by consent. American Press Ass’n 
v. United States (C. C. A.) 245 F. 91. In either event, 
a court does not abdicate its power to revoke or modify 
its mandate, if satisfied that what it has beein doing 
has been turned through changing circumstances into 
an instrument of wrong... . The consent is to be read 
as directed toward events as they then were. It was not 
an abandonment of the right to exact revision in the 
future, if revision should become necessary in adapta- 
tion to events to be.”’ 


The necessity of modifying or setting aside Cease and 
Desist Orders in the light of changed conditions is also 
recognized by the Commission’s own rules of practice, 
which provide for the reopening of the proceedings and of 
the Cease and Desist Order itself where “changed condi- 
tions of the fact or of law or the public interest so re- 
quire...” Rule 27, Rules of Practice for the Federal Trade 
Commission as amended to March 1, 1951. 


Historically, the Commission’s approach to the admini- 
stration of the Clayton Act, supra, has been founded upon 
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the practical considerations inherent to consent Cease and 
Desist Orders. The Clayton Act is designed to cover such 
a broad field of endeavor and activity that the Commission’s 
machinery in administering the Act would immediately 
break down if the consent procedure was avoided by 
industry and business. If the Commission’s position in 
this case and similar cases arising under the same set of 
circumstances is correct, then the petitioner has, by its 
consent, incurred a perpetual infirmity, ie. a continuing 
lack of standing to ask any court to review its Cease and 
Desist Order in the light even of the most drastic change 
or upheaval of the commercial environment. To impose 
such a penalty upon a party to a Commission proceeding in 
exchange for its cooperation and consent would lead to a 
breakdown of the entire consent procedure. 


This Court has jurisdiction to review the Order of the 
Commission dated the 11th day of September, 1959, by 
virtue of Section 10 of the Administrative Procedure Act, 
Act of June 11, 1946, 5 U.S.C., Section 1001, et seq., 60 
Stat. 243. 


Section 10 (a) states, 


“Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, 
shall be entitled to judicial review thereof.” 


Section 10 (c) enumerates the acts reviewable, and states, 


‘s | Every final agency action for which there is no 
other adequate remedy in any court shall be subject 
to judicial review.” 


The Commission’s Order dated the 11th day of Septem- 
ber, 1959, denying petitioner’s motion to reopen or set 
aside its pre-existing Cease and Desist Order is clearly a 
final agency action as embraced in Section 10 (c) 
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Section 10 (e) of the Administrative Procedure Act, 
supra, outlines the scope of review of final agency action 
and states that the reviewing court shall, 


“,.. hold unlawful and set aside agency action, findings, 
and conclusions found to be (1) arbitrary, capricious 
an abuse of discretion, or otherwise not in accordance 
with law;’’ 


The arbitrary and capricious nature of the Commission’s 
Order dated the 11th day of September, 1959, is graphically 
portrayed by its previous conduct with respect to the enact- 
ment of Public Law 86-107. At the time Congress was 
considering the passage of Public Law 86-107, objection was 
voiced to the institution of a procedure which would impose 
the severe penalties outlined in the legislation without the 
safeguard of the two judicial proceedings under the en- 
forcement procedure then in effect. This fear arose out 
of the Commission’s practice of using the broad and general 
language of the Act in framing the Cease and Desist Orders. 
In answer to these objections and to allay the fears of 
Congress, the Commission assured Congress that it would 
make every effort to frame its Cease and Desist Orders 
with the greatest degree of definiteness and specificity. On 
the basis of these promises, Congress passed Public Law 86- 
107 (J.A. 70). 


Subsequent to the enactment of Public Law 86-107 the 
Commission must have foreseen the impact of the new 
enforcement procedures on its outstanding Cease and 
Desist orders. A press release was issued from the Com- 
mission on July 28, 1959, advising of the new enforcement 
procedure under Public Law 86-107 and inviting respond- 
ents to outstanding Orders to petition the Court for review 
within 60 days from the date of enactment, July 23, 1959. 
In the event Court review proceedings were not instituted 
such Orders would become final upon the expiration of the 
said 60-day period. In order that all individuals and cor- 
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porations subject to Orders issued under the Clayton Act 
at the time of the enactment of Public Law 86-107 would 
be placed on notice of this drastic change in the law, the 
Commission mailed copies of the press release to the last 
known address of each (J.A. 71). 


The Commission’s attitude toward those to which it 
invited an appeal by the press release of July 28, 1959, 
presents a novel lesson in the psychology of a quasi- 
judicial arm of the Government. The Commission ob- 
viously invited a Court review of outstanding Orders 
within a 60-day period. But when respondent’s subject to 
outstanding Orders requested a review at the Commission 
level, the Commission arbitrarily dismissed their applica- 
tions on an erroneous determination of the effect of the 
respondents’ consent to the entry of an Order. The Com- 
mision made no attempt to review and modify its outstand- 
ing Orders on their merits. It completely ignored the 
promises made to Congress to do everything in its power 
to correct its Orders to meet Congressional fears and 
objections to Public Law 86-107. 


The psychology of the Commission’s approach to the 
problems herein becomes more complex when it now attacks 
the jurisdiction of this Court to review its Order, outstand- 
ing on July 23, 1959, although instituted within the 60-day 
period specified by the Commission. The inescapable con- 
clusion is that the Commision believes that it must object 
to and oppose any application for relief or for a more 
workable program under the Clayton Act. 


In light of the Cease and Desist Order procedures prior 
to the enactment of Public Law 86-107, the Commission’s 
promises to Congress at the time of the passage of Public 
Law 86-107, the Commission’s invitation to parties to out- 
standing Orders to seek judicial review and the change in 
the rights and liabilities of the petitioner under its Cease 
and Desist Order as a result of Public Law 86-107, it is 
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obvious that the Commission’s Order dated the 11th day 
of September, 1959, denying petitioner’s motion to reopen 
and modify the Cease and Desist Order was arbitrary, 
capricious and not in accordance with law. 


Prior to the enactment of Public Law 86-107, the Com- 
mission framed its Cease and Desist Orders prohibiting 
violation of Section 2 of the Clayton Act in the general 
and imprecise language of the Act. Such orders have 
been described as ‘‘indiscriminating prohibitions against 
diserimination.’? However, such orders were workable 
because of the several steps involved in an enforcement 
proceeding. 


The atmosphere in which the Commission and business 
operated is best described by Justice Jackson in Federal 
Trade Commission v. Ruberoid Co., 343 U.S. 470, 72 S. 
Ct. 800 (1952). Justice Jackson, dissenting, stated, begin- 
ning at page 808: 


* * * * * * ° * ° * 


‘‘This section of the Act admittedly is complicated 
and vague in itself and even more so in its context. 
Indeed, the Court of Appeals seems to have thought 
it almost beyond understanding. By the Act, nothing 
is commanded to be done or omitted unconditionally, 
and no conduct or omission is per se punishable. The 
commercial discriminations which it forbids are those 
only which meet three statutory conditions and sur- 
vive the test of five statutory provisos. To determine 
which of its overlapping and conflicting policies shall 
govern a particular case involves inquiry into grades 
and qualities of goods, discriminations and their eco- 
nomic effects on interstate commerce, competition be- 
tween customers, the economic effect of price differen- 
tials to lessen competition or tend to create a mo- 
nopoly, allowance for differences in cost of manufac- 
turing sale or delivery and good faith in meeting of 
the price, services or facilities of competitors. 
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‘A seller may violate this section of the Act with- 
out guilty knowledge or intent and may unwittingly 
subject himself to a cease and desist order. But 
neither violation of the Act nor of the order will call 
for criminal sanctions; neither is even enforceable on 
behalf of the United States by injunction until after 
an administrative proceeding has resulted in a cease 
and desist order and it has been reviewed and affirmed, 
if review be bought, by the Court of Appeals. Only 
an enforcement order issued from the court carries 
public sanctions, and its violation is punishable as a 
contempt. 


“Thus Congress, in this Act, has refrained from 
imposition of an unconditional duty directly enforce- 
able by the government through civil or criminal 
proceedings in court, as it has in the Sherman Anti- 
Trust Act and the Wilson Tariff Act of 1894. It has 
carefully kept such cases as this out of the courts and 
has shielded a violator from any penalty until the 
administrative tribunal hands down a definitive order. 


° * * * ° ° * ° * 


“‘This Court and the court below defer solution of 


the problems inherent in such an order, on the theory 
that if petitioner offends again there may be an en- 
forcement order, and if it then offends again there 
may be a contempt proceeding and that will be time 
enough for the court to decide what the order against 
the background of the Act really means... .’’ 


Under the procedure for enforcement in effect before 
the enactment of Public Law 86-107, the Courts of Appeals 
were empowered, upon proof that the Commission’s order 
had been violated, to enforce the order. The only means 
available for compelling compliance with the order was a 
citation of contempt for violation of the Court’s enforce- 
ment decree. Thus, before the penalty of contempt was 
available, a respondent to a Clayton Act proceeding had 
to be found in violation of the Act three times before 
penalties could be imposed. First, the Commission would 
file a complaint alleging a violation of the Clayton Act. 
Hearings or negotiations would result in a cease and de- 
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sist order. Second, the Commission would apply to the 
Court for the issuance of an enforcement decree, alleging 
a violation of the cease and desist order. Third, the Com- 
mission would apply to the Court for a citation of con- 
tempt based upon a violation of the enforcement decree. 


The above procedure assumed the filing of a complaint, 
an investigative procedure or respondent’s consent result- 
ing in a cease and desist order reciting the broad and 
vague language of the Act. In the event of a suspected 
violation of the order the Commission applied to the Court 
for an enforcement decree. In support of its request for 
an enforcement decree, it presented evidence of specific 
acts or conduct allegedly violating the terms of its order. 
The respondent to the order had an opportunity to pre- 
sent evidence to the Court to counteract the alleged spe- 
cific violations. This permitted the Court to make a 
judicial determination of the contentions of both the Com- 
mission and the respondent in the background of the 
general language of the Act. Subsequently, the contempt 


proceedings provided the same judicial safeguards to the 
parties. This enforcement procedure provided judicial 
review of the alleged violations at two different steps 
before the imposition of penalties. 


Public Law 86-107 drastically changed the above en- 
forcement procedure. The two judicial proceedings are 
omitted. The respondent no longer has an opportunity 
to present evidence to the Court in his defense. The Act 
provides for the imposition of severe penalties of up to 
$5,000 for each violation of the Commission’s order. 


The impact of Public Law 86-107 becomes glaringly 
apparent if the new enforcement procedure is applied to 
an order containing the broad and vague language of the 
Act since the order is not directed to any specific activity 
or conduct. In essence, such an order prohibits the re- 
spondent from violating a law which is stated in such 
vague and broad terms that the courts have intimated is 
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almost beyond understanding. This is typical of the case 
to which congressional opponents to Public Law 86-107 
had reference when voicing fear of the imposition of 
severe penalties without the previous judicial safeguards. 
The potential penalties against the petitioner under 
Public Law 86-107 could amount to millions of dollars and 
place its very existence in jeopardy. Certainly Congress 
could not have intended that the new law be applied in 
this manner. 


The consequences of applying the Commission’s inter- 
pretation of Public Law 86-107 are so grave that this 
Court should set aside the cease and desist order herein 
and remand it to the Commission with instructions as to 
the future course of this proceeding. 


IV 


Congress did not intend that Public Law 86-107 be retro- 
active to orders outstanding on the date of its enactment. 


Section 2 of Public Law 86-107 provides— 


“That the amendments made by Section 1 shall 
have no application to any proceeding initiated before 
the date of enactment of this Act (July 23, 1959) 
under the third or fourth paragraph of Section 11 of 
the Act. ... Each such proceeding shall be governed 
by the provisions of such section as they existed on 
the day preceding the date of enactment of this Act 
(July 23, 1959).”’ 


Accepted canons of statutory construction require the 
Courts not to give retroactive effect to legislation. In 
Addison et al. v. Holly Hill Fruit Products, Inc., 322 U.S. 
607, 64 S. Ct. 1215, (1944), Mr. Justice Frankfurter, speak- 
ing for the majority of the Court, stated at page 1221, that 


‘¢. . . Construction is not legislation and must avoid 
‘that retrospective expansion of meaning which prop- 
erly deserves the stigma of judicial legislation.’ 
Kirschbaum Co. v. Walling, 316 U.S. 517, 522, 62 S. 
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Ct. 1116, 1119, 86 L. Ed. 1638. To blur the distinctive 
functions of the legislative and judicial processes is 
not conducive to responsible legislation.’’ 


In Kalis v. Lahy, 88 U.S. App. D.C. 166, 188 F. 2d 633, 
(1951), Mr. Justice Fahy stated at page 167 that, 


“The general rule which aids the Courts in arriving 
at the intent of Congress as to the time a statute takes 
effect in relation to conditions when it is enacted is 
that it will not be given retroactive effect unless this 
is required by explicit language or necessary implica- 
tion.’’ 


It is clear that Congress was not concerned about the 
effects of Public Law 86-107 on the Commission’s out- 
standing Orders. Congress was necessarily concerned 
over the effect of the procedural changes resulting from 
the enactment of Public Law 86-107 on those cases initiated 
and pending on appeal under the third or fourth para- 
graph of Section 11 of the Act. The new law being pro- 


cedural in nature might well have had a retroactive effect 
upon these pending cases, the decisions holding that if the 
amendment is either procedural or remedial in character 
the settled rule permits its retroactive application. Fed- 
eral Broadcasting System, Inc., v. Federal Communica- 
tions Commission, 99 U.S. App. D.C. 320, 239 F. 2d 941, 
(1956). See United States v. National City Lines, 80 Fed. 
Supp. 734, motion denied 69 S. Ct. 955, 337 U.S. 78, 93 L. 
Ed. 1226; holding that amendments to procedural statutes 
are applicable to pending proceedings, unless the contrary 
appears. 


In light of the above decisions, Congress was required 
to speak on the amendment’s effect upon the proceedings 
referred to in Section 2 of the new law. This legislative 
clarification did not restrict or limit Congressional inten- 
tion concerning retroactivity of Public Law 86-107 as con- 
strued by the above accepted canons of statutory con- 
struction. 
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Vv 


The instant case presents the typical situation about 
which Congress expressed concern at the time of consider- 
ing Public Law 86-107. At that time the Commission as- 
sured Congress of its desire and intention to frame its 
Orders in such a manner as to prohibit specific activity 
with the greatest degree of definiteness (J.A. 70). 


It is amazing that the Commission should tell Congress 
one thing in order to obtain passage of the law and then 
follow a diametrically opposite policy in its administra- 
tion. Even the motivation of public interest would not 
justify this course of conduct. On the contrary, the public 
interest would appear to be best served in the policy ex- 
pressed to Congress. 


Petitioner, as respondent to an existing broad Cease 
and Desist Order, has no practical means of obtaining 
clarification thereof without being subjected to severe 
penalties. In view of the legislative history and the 


change in enforcement procedures with accompanying 
severe penalties, it is clear that the Commission’s Cease 
and Desist Order in this case is so general in its terms 
as to be improper under Public Law 86-107. 


vi 


The right to review is too important to be placed in the 
discretion of one party to an adversary proceeding. There 
is no basis for the belief that Congress intended that the 
Commission have the discretion to determine whether a 
right of review exists under Public Law 86-107. The Com- 
mission’s interpretation that right of judicial review exists 
under Public Law 86-107, although subsequently denying 
the Court’s jurisdiction to review, is an usurpation or 
improper delegation of legislative authority. The attempt 
to proscribe the right to review to an arbitrary 60-day 
period is similarly improper. 
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The Commission’s construction of Public Law 86-107 
denies the right of judicial review and violates the Con- 
stitutional guarantees of due process of law. 

Prior to the enactment of Public Law 86-107 the pe- 
titioner, as a respondent to the Commission’s Cease and 
Desist Order, had an unrestricted right to seek judicial 
review of such Order at any time after entry. Although 
petitioner generally may not have a vested right in any 
mode of procedure, the right to review was undoubtedly 
the most important factor in the entry of the Consent 
Order. The entire consent procedure was founded upon 
this right of judicial review. The right to review when 
considered in light of the pre-existing enforcement pro- 
cedure was so important that to insist upon enforcement 
of the Consent Order after its removal would constitute 
a denial of due process of law. 


According to the Commission’s interpretation of Public 
Law 86-107 the above right of review does not exist. To 
pacify respondents to its outstanding Orders, the Com- 
mission improvised a right to review within a 60-day 
period from the date of enactment of the new law. The 
source of this right to review and the prescribed 60-day 
appeal period is unknown. In view of the Commission’s 
subsequent denial of applications for review in response 
to its invitation and its attack upon the jurisdiction of the 
Court to grant review, it would seem that the Commission 
is also concerned over the constitutionality of Public Law 
86-107. 


vil 


Petitioner has offered to all its customers 100% reim- 
bursement of advertising costs of its product. The plan 
is conditioned upon the customers ad either showing no 
price or the petitioners suggested list price of the shaver. 
The decision is vested entirely in the customer (J.A. 54). 
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The Commission has objected to the above plan and 
alleges that it violates the Cease and Desist Order herein. 
The objection is based upon the erroneous assumption that 
the plan is not equally available to all of petitioners 
customers (J.A. 64, 69). 


The Commission contends that price is such an essen- 
tial part of advertising that to restrict its use may result 
in some customers not taking advantage of the plan. The 
short answer to the Commission’s objection is that cus- 
tomers have availed themselves of the plan. Among the 
customers who received 100% reimbursement for adver- 
tising petitioner’s products were numerous discount 
houses. Their ads are not a part of the record because 
the Commission, upon the enactment of P.L. 86-107, re- 
fused to give further consideration to respondent’s spring 
advertising campaign. Thus the Commission by its action 
has prevented petitioner from demonstrating in the record 
the fallacy of the Commission’s contentions. 


The Commission also alleges that petitioner’s advertis- 
ing campaign seeks to enforce minimum resale prices in 
violation of the third prohibition of the Cease and Desist 
Order which enjoins fair trading of shavers (J.A. 64). But 
the Commission’s contention can only be sustained by read- 
ing language into petitioner’s advertising plan which is 
not in the plan itself. Petitioner has in fact made no 
attempt whatsoever to regulate the resale price of its 
products. <A retailer may sell shavers at the suggested 
retail price, at a higher price or at a lower price and still 
receive 100% reimbursement for his advertising expenses. 
As a matter of fact, petitioner is aware that numerous 
discount houses have sold its shavers at substantial dis- 
counts. This has had no effect on petitioner’s willingness 
to reimburse for advertising expenses nor has it affected 
petitioner’s willingness to sell to such retailers. Petition- 
er’s advertising plan is clearly stated and contains no 
hidden innuendos or compulsions. Petitioner has in fact 
made no attempt either through its advertising plan or 
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by other means to regulate the resale value of its product. 
The Commission’s criticism of the advertising plan is 
based solely on fallacy and on the Commission’s own 
whim. It is unsupported by fact. 


It must be borne in mind that petitioner is paying the 
entire cost of newspaper advertising placed by retailers 
(J.A. 58). If petitioner’s own advertising agents placed the 
ads there would be no question but that petitioner could 
advertise a suggested retail price or no price at all at its 
pleasure. What difference does it make that petitioner 
employs retail distributors of its products as its advertising 
agents? Such a plan permits a retailer who is familiar with 
local market conditions to place ads where and when they 
will best promote sales of petitioner’s products, Petitioner 
should have just as much right to specify the content of 
its advertising placed through such an agency as it has to 
specify the content of ads placed through its normal ad- 
vertising representatives. The Commission has indeed 
arrogated to itself a broad and arbitrary power over nor- 
mal business decisions of a merchant when the Commis- 
sion exercises a right of veto over the content of his adver- 
tisements, those advertisements being in other respects 
admittedly legal. 


Petitioner is fully aware that there is little or no record 
as a basis for consideration of the ninth point raised by 
this appeal, namely, the determination of whether a pro- 
spective purchaser is a bona fide wholesaler. This is 
because the matter was discussed at informal conferences 
leading up to the agreement on a consent decree and subse- 
quent thereto. In the absence of evidence and a transcript 
of that evidence there is no formal record of these con- 
versations. Nevertheless the determination of who is or 
is not a wholesaler has been from the very outset a genu- 
ine issue in this case. 
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In most instances there is no question as to who is a 
bona fide wholesaler. However, there are always ques- 
tionable cases and mention of three such cases which were 
actually discussed will serve to illustrate the difficulty 
presented by this question. 


Peoples Drug Stores, Inc., purchases in wholesale quan- 
tities for shipment to a central warehouse location for 
ultimate distribution to their numerous retail stores. 
They claim to be entitled to the whelesale price because 
they perform the normal functions of a wholesaler. 


Sears Roebuck and Company purchases both from its 
individual retail outlets and also from a central purchas- 
ing department in Chicago. Their shipments customarily 
go to individual retail or mail order locations. They 
claim to be entitled to wholesale prices. 


The Methodist Board of Foreign Missions customarily 
makes purchases for its personnel abroad. They perform 
wholesaling services in that they accept shipments at a 
central location for reshipment. They do not sell to retail 
outlets. Their purchases of shavers are nominal in quan- 
tity. They claim the right to a wholesaler’s discount. 


At the time of the consent order it was contemplated 
that questions concerning the status of these and other 
allegedly wholesale purchasers could be deferred until the 
possible institution of enforcement proceedings. In view 
of P.L. 86-107, however, petitioner could be compelled to 
decide these and other borderline questions at the peril 
of ruinous penalties. 


CONCLUSION 


The Court should set aside the Cease and Desist Order 
and remand the proceedings to the Commission with in- 
structions to take testimony looking to the entry of a new 
order defining the specific acts considered to be violative 
of the Clayton Act. In the alternative the Court should 
reverse the Commission’s Order of September 11, 1959 
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and remand the case to the Commission with instructions 
to reopen and modify its Cease and Desist Order in light 
of the changes of law and fact occurring since the entry 
thereof. 

Respectfully submitted, 


Francis J. McNamara 
G. A. CHapwick, Jz. 
Joun A. Beck 
605 Southern Building 
Washington 5, D. C. 


Counsel for Petitioner 
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JOINT APPENDIX 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
Docket 6701 
In the Matter of 
Sperry Ranp Corporation, a corporation. 

Complaint 
The Federal Trade Commission, having reason to be- 
lieve that Sperry Rand Corporation has violated, and is 
now violating, the provisions of subsections (a) and (d) 
of Section 2 of the Clayton Act, as amended by the Robin- 
son-Patman Act (U.S.C. Title 15, Sec. 13), and has been, 
and is now, using unfair methods of competition and un- 
fair acts and practices in commerce in violation of Sec- 
tion 5 of the Federal Trade Commission Act (U.S.C. 
Title 15, Sec. 45), and it appearing to the Commission 
that a proceeding by it in respect thereof would be to 
the interest of the public the Commission hereby issues 

its complaint charging as follows: 


Count I. 


Charging violation of subsection (a) of Section 2 of 
the Clayton Act, as amended, the Commission alleges: 


ParacgaPH One: Respondent Sperry Rand Corpora- 
tion is a corporation organized, existing, and doing busi- 
ness under and by virtue of the laws of the State of Dela- 
ware, with its principal office and place of business located 
at 30 Rockefeller Plaza, New York, New York. 


ParacraPpx Two: Respondent Sperry Rand Corpora- 
tion is the successor by consolidation or merger of Rem- 
ington Rand, Inc., and the Sperry Corporation, which 
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consolidation or merger became effective on June 30, 1955. 

Respondent Sperry Rand Corporation is made up of 
two principal divisions, the Sperry Division and the Rem- 
ington Rand Division. The Remington Rand Electric 
Shaver Division, hereinafter sometimes referred to as 
the Electric Shaver Division, is a division of the Reming- 
ton Rand Division of respondent corporation. The Elec- 
tric Shaver Division, both prior to and since the consoli- 
dation or merger of respondent corporation, has, to a 
considerable extent, operated independently, making its 
own policies and procedures, including its sales and ad- 
vertising policies. The Remington Electric Shaver Divi- 
sion accounts for the entire production and distribution 
of the Remington Electric Shaver. This Division has its 
principal office and place of business located at 60 Main 
Street, Bridgeport, Connecticut. 

Respondent also has approximately 26 branches and 130 
service stores, located in major cities throughout the 
United States, which are engaged in the sale and distribu- 
tion of respondent’s electric shavers sold under the trade 
name of ‘‘Remington.’? Respondent has approximately 
1,600 wholesale distributors, and between 35,000 and 70,000 
retail dealers. Respondent’s branches sell direct to a sub- 
stantial number of these retail dealers in competition with 
jts wholesale distributors. Respondent’s service stores’ 
major functions are to service and repair electric shavers, 
but they are also engaged, to a substantial degree, in the 
sale of respondent’s electric shavers to the consuming 
public, in competition with respondent’s retail dealers in 
the various cities in which these service stores are located. 

Respondent is the largest producer of electric shavers 
in the United States, with a sales volume for the year 1955 
of approximately $44,000,000. 


ParacrapH Turee: In the course and conduct of its busi- 
ness, as aforesaid, respondent is now engaged, and for 
the past several years has been engaged, in commerce 
as ‘‘commerce’’ is defined in the aforesaid Clayton Act, 
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as amended, having sold and distributed its electric shavers 
manufactured in its plant in Bridgeport, Connecticut, and 
transported, or caused the same to be transported, from 
its place of business in Connecticut to purchasers located 
in other States of the United States and other places un- 
der the jurisdiction of the United States. Said shavers 
were, and are, sold for use, consumption, or resale within 
the various States of the United States and other places 
under the jurisdiction of the United States, and at least 
one or more of the sales in each discrimination in price 
alleged herein were in interstate commerce. 


ParacrarH Four: Since the merger of the Sperry Cor- 
poration and Remington Rand, Inc., on June 30, 1955, 
respondent corporation has been, and is now, engaged in 
the business of manufacturing, selling, and distributing 
electric shavers and related products, hereinafter some- 
times referred to as shavers. For many years prior to 
June 30, 1955, this business was conducted in a similar 
manner by Remington Rand, Inc. Said shavers have 
been, and are now, marketed by respondent through its 
Electric Shaver Division located in Bridgeport, Connecti- 
cut, and through its approximately 26 branches and 130 
service stores operated by said Division in the various 
major cities throughout the United States, by three sepa- 
rate methods as follows: 


(1) By selling to wholesale distributors, who resell to 
retail dealers; 


(2) By selling direct to retail dealers in competition 
with its wholesale distributors located in the same 
trade area; and 


(3) By selling to consumers, through its service stores, 
in competition with the above retail dealers located 
in the same cities. 


It sells to its wholesale distributors at 50 percent off 
retail list price, and these wholesale distributors resell to 
retail dealers generally at 40 percent off retail list price. 
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In selling direct to its retail dealers, respondent sells to 
some retail chains, or large retailers with more than one 
outlet, at the wholesale distributor’s discount of 50 per- 
cent off retail list price, while selling its merchandise of 
like grade and quality at only 40 percent off said list price 
to other retail customers who compete with these favored 
retail chains. 


Paracraru Frve: In the course and conduct of its busi- 
ness of selling its electric shavers of like grade and qual- 
ity as aforesaid, respondent for some time past has been 
and is now discriminating in price, between its competing 
retail customers to whom it allows a 50 percent discount 
off the retail list price and those to whom it allows only 
a 40 percent discount off the retail list price of said 
shavers. This includes retail customers purchasing in- 
directly from respondent through its wholesale distribu- 
tors at only 40 percent off said list price, where these cus- 
tomers compete with said retail customers purchasing 
direct from respondent at 50 percent off. The effect of 
such discrimination in price has been and may be substan- 
tially to lessen competition in the lines of commerce in 
which respondent or its purchasers are engaged, and to 
injure, destroy or prevent competition between respond- 
ent’s favored and non-favored customers, as alleged and 
described herein. 


Said discriminations in price constitute violation of sub- 
section (a) of Section 2 of the aforesaid Clayton Act, as 
amended. 


Counr I. 


Charging violation of subsection (d) of Section 2 of 
the Clayton Act, as amended, the Commission alleges: 


Paracrapa Six: Paragraphs One through Three of 
Count I hereof are hereby set forth by reference and 
made a part of this Count as fully and with the same ef- 
fect as if quoted here verbatim. 
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Paracrapu Seven: In the course and conduct of its busi- 
ness in commerce, as aforesaid, respondent has paid or 
authorized payment of money, goods, or other things of 
value to or for the benefit of some of its customers as 
compensation in consideration for services and facilities 
furnished or agreed to be furnished by or through such 
customers in connection with the processing, handling, sale 
or offering for sale of respondent’s electric shavers and 
respondent has not made or contracted to make such pay- 
ments, allowances, or considerations available on pro- 
portionally equal terms to all its other customers compet- 
ing in the sale and distribution of such electric shavers. 

Specifically, respondent during the past two years: 


(1) Paid advertising or other allowances in varying 
amounts to some customers, but has not done so or 
offered to do so in any amount to other competing 
customers; 


In paying such advertising and other allowances, has 
done so to competing customers in amounts not 


equal to the same percentage of such competing 
customer’s net purchases and not proportionally 
equal by any other test; and did not offer or other- 
wise accord or make available such allowances to 
all such competing customers in amounts equal to 
the largest of such percentages, or proportionally 
equal by any other test. 


Such allowances in most instances were arbitrarily de- 
termined by individual negotiations between respondent 
and such retail customers direct; or between respondent, 
and the retail customers, through its wholesale distribu- 
tors. 

ParaGrapH Excut: The acts and practices as alleged in 


Paragraph Seven above are in violation of subsection (d) 
of Section 2 of the aforesaid Clayton Act, as amended. 
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Court ITI. 


Charging violation of Section 5 of the Federal Trade 
Commission Act, the Commission alleges: 


Paracrapn Nine: Paragraphs One and Two of Count I 
are hereby set forth by reference and made a part of this 
Count as fully and with the same effect as if set forth 
here verbatim. 


ParacrapH Ten: In the course and conduct of its busi- 
ness, respondent Sperry Rand Corporation has been for 
some time past, and is now, engaged in commerce, as 
‘‘ecommerce’’ is defined in the Federal Trade Commis- 
sion Act, in that it has sold and distributed its electric 
shavers manufactured in its plant in Bridgeport, Connecti- 
cut, and transported, or caused the same to be transported, 
from its place of business in Connecticut to purchasers 
located in other States of the United States and other 
places under the jurisdiction of the United States. 


ParacraPH Exeven: In the course and conduct of its 
said business in commerce, respondent has been and is 
now in competition with persons, firms, and other corpo- 
rations likewise engaged in the manufacture, sale and dis- 
tribution in commerce of electric shavers and related 
products. Many of the wholesale distributors to whom 
respondent sells such electric shavers and related prod- 
ucts were, and are, in competition, some in commerce, with 
each other and with respondent’s wholly owned and con- 
trolled branches which sell to retail dealers in competition 
with said wholesale distributors. Many of the retail deal- 
ers to whom respondent sells its electric shavers direct 
and also through its wholesale distributors were, and are, 
in competition, some in commerce, with each other and 
with respondent’s wholly owned and controlled retail out- 
lets or service stores, in the resale of respondent’s electric 
shavers. 


PazacrapH Twetve: Respondent has entered into con- 
tracts and agreements with a substantial number of its 
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wholesale distributors whereby it has fixed and main- 
tained, and now fixes and maintains, minimum resale 
prices at which such wholesale distributors shall sell re- 
spondent’s electric shavers to retail dealers, with a fur- 
ther provision that said wholesale distributors are to re- 
quest retailers to whom they sell not to sell or offer to sell 
any of respondent’s products coming under this agree- 
ment for less than the minimum retail selling price fixed 
by respondent. 

Respondent has also entered into contracts and agree- 
ments with many of its retail dealers to whom it sells its 
electric shavers direct, whereby respondent has fixed and 
maintained, and now fixes and maintains, the minimum 
prices at which such retail dealers or customers shall re- 
sell said shavers to the public. 

Respondent has compelled many of its retail dealers 
who offer for sale and sell its electric shavers, and who 
have not entered into any contracts or agreements with 
respondent regarding sale prices, to observe the minimum 
resale prices fixed by respondent for said shavers. 

Respondent has and does now further maintain the ob- 
servance of the fixed resale prices of its electric shavers 
and related products by prohibiting in connection with 
the resale thereof the offering or giving of any article of 
value, or the offering or making of any other concession 
or privilege which has the practical result of reducing the 
selling price of such products below the minimum resale 
price fixed by respondent. 


ParacRaPH TurirreeN: The said products for which re- 
spondent has fixed and maintained, and now fixes and 
maintains, the prices at which same are to be resold by 
both wholesale distributors and retail stores, have been 
and are now sold in competition with said wholesale dis- 
tributors and retail stores by respondent’s wholly owned 
and controlled branches, and retail or service stores. 


ParacraPH Fovurreex: The contracts and agreements 
entered into by respondent with both its wholesale dis- 
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tributor customers and its retail dealer customers whereby 
it fixes and maintains the resale prices of its electric 
shavers and related products are illegal in that some of 
the said wholesale distributors and retail dealers are in 
competition with respondent’s wholly owned and controlled 
branch outlets which sell in competition with its wholesale 
distributors and its wholly owned and controlled service 
stores which sell in competition with its retail dealers. 


Paracrapy Frrreen: The acts, practices, methods, and 
agreements of respondent, as hereinabove alleged and de- 
scribed, are all to the prejudice of the public, have a 
dangerous tendency to unduly hinder competition and cre- 
ate a monopoly in respondent in the sale of electric shav- 
ers, and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of the 
Federal Trade Commission Act. 


WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission, on this 27th day of December, A. D. 1956, 
issues its complaint against said respondent. 


Norice 


Notice is hereby given to the respondent hereinbefore 
named that the 5th day of March, A. D. 1957, at 10 o’clock 
is hereby fixed as the time and Bridgeport, Connecticut, 
as the place when and where a hearing will be had before 
a hearing examiner of the Federal Trade Commission, on 
the charges set forth in this complaint, at which time and 
place you will have the right under said Act to appear 
and show cause why an order should not be entered requir- 
ing you to cease and desist from the violations of law 
charged in this complaint. 


You are notified that the opportunity is afforded you to 
file with the Commission an answer to this complaint on 
or before the thirtieth (30th) day after service of it upon 
you. Such answer shall contain a concise statement of the 
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facts constituting the ground of defense and a specific 
admission, denial or explanation of each fact alleged in 
the complaint or, if respondent is without knowledge there- 
of, a statement to that effect. 


If respondent elects not to contest the allegations of fact 
set forth in the complaint, the answer shall consist of a 
statement that respondent admits all material allegations 
to be true. Such an answer shall constitute a waiver of 
hearing as to facts so alleged, and an initial decision con- 
taining appropriate findings and conclusions and an ap- 
propriate order disposing of the proceeding shall be issued 
by the hearing examiner. In such answer, respondent 
may, however, reserve the right to submit proposed find- 
ings and conclusions and the right to appeal under Sec- 
tion 3.22 of the Commission’s Rules of Practice for Adju- 
dicative Proceedings. 


If any respondent elects to negotiate a consent order, it 
shall be done in accordance with Section 3.25 of the Com- 
mission’s Rules of Practice. 


Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for hear- 
ing shall be deemed to authorize a hearing examiner with- 
out further notice to respondent, to find the facts to be as 
alleged in the complaint, to conduct a hearing to deter- 
mine the form of order, and, thereafter, to enter an initial 
decision containing such findings and order. 


In Wrryess Wuereor, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Secre- 
tary and its official seal to be hereto affixed, at Washing- 
ton, D. C., this 27th day of December, 1956. 


By the Commission. 


SEaL 
Rosert M. Pagisx, 
Robert M. Parish, 
Secretary. 


Answer 
Count I 


Respondent Sperry Rand Corporation for its answer to 
the complaint (as limited and deemed amended by the 
order of the Hearing Examiner, dated March 1, 1957): 


1. Admits the allegations set forth in Paragraph OnE 
of the complaint. 


2. Denies the allegations set forth in Paragraph Two 
of the complaint except that it admits: 


(a) That on June 30, 1955 Remington Rand Ine. and 
The Sperry Corporation were consolidated to form 
the consolidated corporation, respondent Sperry 
Rand Corporation; 


(b) That Sperry Division is a Division of respondent 
Sperry Rand Corporation; 


(c) That Remington Rand Division is a Division of re- 


spondent Sperry Rand Corporation; 


(a) That Remington Rand Electric Shaver Division is 
a Division of respondent Sperry Rand Corporation; 


(e) That Remington Rand Electric Shaver Division ac- 
counts for the entire production and distribution of 
respondent’s Electric Shavers; 


(f) That Remington Rand Electric Shaver Division’s 
office and place of business is located at 60 Main 
Street, Bridgeport, Connecticut ; 


(g) That it has approximately 26 branches and 130 
service stations located in various cities throughout 
the United States which are engaged in the sale and 
distribution of respondent’s Electric Shavers sold 
under the trade name of ‘‘Remington’’; 


(h) That respondent has approximately 1,600 wholesale 


distributors and between 35,000 and 75,000 retail 
dealers ; 
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(i) That respondent sells and distributes its Electric 
Shavers generally as follows: through wholesale 
dealers directly from its Bridgeport office which 
wholesalers in turn sell to retail dealers; through 
such retail dealers as may purchase direct from re- 
spondent’s branch offices; and through its service 
stations which sell to anyone; 


That respondent’s service stations service and re- 
pair respondent’s Electric Shavers: 


That respondent is the largest producer of Electric 
Shavers in the United States with a sales volume 
for the calendar year 1955 of approximately $44,- 
250,000. 


3. Denies the allegations set forth in Paragraph Turer 
of the complaint except that it admits that in the course 
and conduct of its business, respondent during the period 
June 30, 1955 to December 27, 1956 (the date of the issu- 
ance of the complaint herein), was engaged in interstate 
commerce in that it sold, distributed and caused to be 
transported its Electric Shavers from its office in Bridge- 
port, Connecticut, to various purchasers located in other 
States in the United States for resale or use within the 
various States of the United States. 


4, Denies the allegations set forth in Paragraph Four 
of the complaint except that it admits: 


(a) That during said period June 30, 1955 to December 
27, 1956, respondent was engaged in the business of 
selling and distributing its Electric Shavers through 
its Electric Shaver Division located in Bridgeport, 
Connecticut, and through its approximately 26 
branches and 130 service stations of such Electric 
Shaver Division located in various cities throughout 
the United States; 


(b) That during said period June 30, 1955 to December 
27, 1956, respondent sold its Electric Shavers to 
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wholesalers, represented to perform or actually per- 
forming certain functions qualifying such whole- 
salers to buy at the retail list price less a functional 
discount of 50%; also to retailers, represented to 
perform or actually performing certain functions 
qualifying such retailers to buy at the retail list 
price less a functional discount of 40% ; and to users 
at the retail list price. 


5. Denies the allegations set forth in Paragraph Five 
of the complaint. 


Count II 


6. With respect to the allegations set forth in Paragraphs 
One, Two and Turee of Count I of the complaint and in- 
corporated by reference in Paragraph Srx of Count II of 
the complaint, respondent repeats, reiterates and incorpo- 
rates by reference herein each and every denial and ad- 
mission contained in Paragraphs 1, 2, and 3 of its answer 
with the same full force and effect as if reproduced here 
verbatim. 


7. Denies the allegations set forth in Paragraph Seven 
of the complaint. 


8. Denies the allegations set forth in Paragraph Eicur 
of the complaint. 


Count ITI 


9. With respect to the allegations set forth in Paragraphs 
One and Two of Count I of the complaint and incorpo- 
rated by reference in Paragraph Nrxz of Count III of 
the complaint, respondent repeats, reiterates and incor- 
porates by reference herein each and every denial and 
admission contained in Paragraphs 1 and 2 of its answer 
with the same full force and effect as if reproduced here 
verbatim. 


10. Denies the allegations set forth in Paragraph Tex 
of the complaint except that it admits that in the course 
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and conduct of its business, respondent during said period 
June 30, 1955 to December 27, 1956, was engaged in inter- 
state commerce in that it sold, distributed and caused to 
be transported its Electric Shavers from its office in 
Bridgeport, Connecticut, to various purchasers located in 
other States in the United States for resale or use within 
the various States of the United States. 


11. Denies the allegations set forth in Paragraph ELeven 
of the complaint except that it admits that in the course 
and conduct of its business, respondent since said period 
June 30, 1955 to December 27, 1956, was in competition 
with various persons, firms and corporations engaged in 
the manufacture, sale and distribution in commerce of 
Electric Shavers. 

12. Denies the allegations set forth in Paragraph TweLve 


of the complaint except that it admits that during said 
period June 30, 1955 to December 27, 1956: 


(a) Respondent entered into Fair Trade Agreements 


with its wholesale distributors wherein and whereby 
wholesale distributors agreed, among other things, 
in all States of the United States in which Fair 
Trade Laws are in force and effect (i) not to di- 
rectly or indirectly advertise, offer for sale, or sell, 
respondent’s Electric Shavers at less than the mini- 
mum wholesale selling price stipulated therefor by 
respondent, and (ii) to request retail dealers not to 
directly or indirectly advertise, offer for sale, or 
sell, respondent’s Electric Shavers at less than the 
minimum retail selling price stipulated therefor by 
respondent ; 


Respondent has entered into Fair Trade Agreements 
with its retail dealers wherein and whereby retail 
dealers agreed, among other things, in all States of 
the United States in which Fair Trade Laws are 
in foree and effect, not to directly or indirectly ad- 
vertise, offer for sale, or sell, respondent’s Electric 
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Shavers at less than the minimum fair trade prices 
as may be stipulated therefor by respondent; 


(c) Respondent has maintained and enforced its respec- 
tive minimum wholesale and retail fair trade prices 
for its Electric Shavers in all States of the United 
States in which Fair Trade Laws are in force and 
effect. 


13. Denies the allegations set forth in Paragraph Tum- 
TEEN of the complaint. 


14. Denies the allegations set forth in Paragraph Fovur- 
TEEN of the complaint. 


15. Denies the allegations set forth in Paragraph Frr- 
TEEN of the complaint. 


Frmst Comptere Derense To Bacu or Counts I anv II 


16. Upon information and belief, respondent alleges that 
its principal competitors in the Electric Shaver Industry 
have engaged and do engage in acts and practices similar 


to those acts and practices complained of in the complaint. 
To the extent that respondent may have engaged in such 
similar acts and practices of its competitors, it has done 
so solely in good faith in order to meet such similar acts 
and practices of its competitors and such acts and prac- 
tices are not such as may substantially lessen competition 
or tend to create a monopoly, or to injure, destroy or pre- 
vent competition. 


Szcoxp Compete DEFENSE To Kacu or Counts I anp II 


17. Respondent repeats, reiterates and incorporates by 
reference herein each and every allegation contained in 
Paragraph 16 of its answer with the full force and effect 
as if reproduced here verbatim. 


18. Respondent alleges that competition among makers, 
producers and distributors in the Electric Shaver Indus- 
try is so keen and aggressive that the interdiction by the 
Commission to respondent of certain alleged acts and prac- 
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tices, while allowing its principal competitors to still uti- 
lize such particular acts and practices, would irreparably 
affect respondent’s business to the extent that respondent 
could no longer effectively compete with its competitors 
with consequent substantial lessening of competition in 
commerce of Electric Shavers. 


19. Respondent alleges that if a cease and desist order 
should be made herein requiring the respondent to cease 
and desist from such acts and practices as are engaged in 
by its said principal competitors, without at the same 
time having issued a similar complaint against said com- 
petitors and without having issued a similar cease and 
desist order against said competitors engaged in such acts 
and practices, respondent would be placed in such an un- 
fair competitive disadvantage vis a vis said competitors 
that respondent could no longer effectively compete with 
its competitors with consequent lessening of competition 
in commerce of Electric Shavers and all to the irreparable 
damage of respondent. 


Turrp CoMPLETE DEFENSE To Eacu oF Counts I anp II 


20. Subsection (a) and subsection (d) of Section 2 of 
the Clayton Act, as amended, are each unconstitutional 
and void because their provisions are unreasonable, arbi- 
trary and capricious in violation of the due process clause 
of the Fifth Amendment to the Constitution of the United 
States. 


Fourta Compiete Derense to Kacy oF Counts I anv II 


21. Subsection (a) and subsection (d) of Section 2 of 
the Clayton Act, as amended, are each unconstitutional 
and void in that the provisions thereof constitute an un- 
warranted and improper delegation of legislative power 
by Congress to administrative officials in violation of Sec- 
tion 1 of Article I of the Constitution of the United States. 
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Firtsa Compuere Derense To Kacy or Counts I anp II 


22. The attempted application of the provisions of sub- 
section (a) and subsection (d) of Section 2 of the Clayton 
Act, as amended, to the acts and practices of respondent, 
within the subject matter of the complaint, violates the 
due process clause of the Fifth Amendment to the Consti- 
tution of the United States. 


Fist Compete Derense To Count II 
23. Subsection (d) of Section 2 of the Clayton Act, as 
amended, is unconstitutional and void for vagueness in 


violation of the due process clause of the Fifth Amendment 
to the Constitution of the United States. 


Seconp Compete Derense To Count II 


24. Subsection (d) of Section 2 of the Clayton Act, as 
amended, is unconstitutional and void if construed to make 
unlawful the acts therein described without regard to 
whether the effect of such acts may be substantially to 


lessen competition or to tend to create a monopoly in any 
line of commerce or to injure, destroy or prevent compe- 
tition with any person who either grants or knowingly 
receives the benefit of the alleged discrimination therein 
set forth, or with customers of either of them. 


Turmp Compete Derense To Count II 


25. The respondent alleges that the complaint does not 
state, and the Federal Trade Commission has the burden 
of establishing, that the effect of the acts and practices of 
the respondent, within the subject matter of the complaint, 
may be substantially to lessen competition or tend to cre- 
ate a monopoly in any line of commerce or to injure, de- 
stroy or prevent competition with any person who either 
grants or knowingly receives the benefit of the alleged 
discrimination therein set forth, or with customers of 
either of them, and the effect of said acts and practices is 
not of that character. 
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First Partiay Derense To Count II 


26. The respondent alleges that, among other things, it 
distributes and sells Electric Shavers to persons who sell 
Electric Shavers at retail and to wholesalers who in turn 
sell Electric Shavers to retailers who in turn sell at retail. 
To the extent that payments may have been made by re- 
spondent, within the subject matter of the complaint, to 
customers of said wholesalers, said payments were not 
made to customers of the respondent within the meaning 
of subsection (d) of Section 2 of the Clayton Act, as 
amended. 


Fst Compiete Derense to Count III 


27. Respondent alleges that Section 5 of the Federal 
Trade Commission Act is unconstitutional and void be- 
cause its provisions are unreasonable, arbitrary and capri- 
cious in violation of the due process clause of the Fifth 
Amendment to the Constitution of the United States. 


Seconp CompLete DerensE to Count III 


28. Respondent alleges that Section 5 of the Federal 
Trade Commission Act is unconstitutional and void for 
vagueness in violation of the due process clause of the 
Fifth Amendment to the Constitution of the United States. 


Turrp Compiete Derense To Count III 
29. Respondent alleges that Section 5 of the Federal 


Trade Commission Act is unconstitutional and void in that 
the provisions thereof constitute an unwarranted and im- 
proper delegation of legislative power by Congress to 
administrative officials in violation of Section 1 of <Arti- 
cle I of the Constitution of the United States. 


Fovurts Comp.tete Derense to Covyt III 


30. Respondent alleges that the attempted application 
of the provisions of Section 5 of the Federal Trade Com- 
mission Act, to the acts and practices of respondent, within 
the subject matter of the complaint, violates the due proc- 
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ess clause of the Fifth Amendment to the Constitution of 
the United States. 


Firta Compete Derense to Count III 


31. Respondent alleges that during said period June 30, 
1955 to December 27, 1956: 


(a) Respondent entered into Fair Trade Agreements 
with its wholesale distributors wherein and where- 
by wholesale distributors agreed, among other 
things, in all States of the United States in which 
Fair Trade Laws are in force and effect (i) not to 
directly or indirectly advertise, offer for sale, or 
sell, respondent’s Electric Shavers at less than the 
minimum wholesale selling price stipulated there- 
for by respondent, and (ii) to request retail dealers 
not to directly or indirectly advertise, offer for sale, 
or sell, respondent’s Electric Shavers at less than 
the minimum retail selling price stipulated therefor 
by respondent; 


Respondent has entered into Fair Trade Agreements 
with its retail dealers wherein and whereby retail 
dealers agreed, among other things, in all States of 
the United States in which Fair Trade Laws are 
in force and effect, not to directly or indirectly ad- 
vertise, offer for sale, or sell, respondent’s Electric 
Shavers at less than the minimum fair trade prices 
as may be stipulated therefor by respondent; 


That the said Fair Trade Agreements, described in 
subparagraphs (a) and (b) of Paragraph 31 of this 
answer, and referred to in the complaint, and re- 
spondent’s acts and operations under such Fair 
Trade Agreements, have been and are authorized 
by virtue of the Miller-Tydings Act (Public Law 
314, approved August 17, 1937) and the McGuire 
Fair Trade Act (Public Law 542, approved July 14, 
1952). 
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(d) That the acts, practices, methods, and agreements 
of respondent are not to the prejudice of the public, 
do not have a dangerous tendency to unduly hinder 
competition and to create a monopoly in respondent 
in the sale of Electric Shavers, and do not consti- 
tute unfair methods of competition in commerce 

<4 


within the intent and meaning of Section 5 of the 
Federal Trade Commission Act. 


WHEREFORE respondent asks that the complaint herein 
be dismissed in its entirety. 


Francis J. McNamara 
G. A. CHapwick 
Attorneys for Respondent 


By G. A. Cuapwick, Jr. 
1425 H Street, N. W. 
Washington 5, D. C. 


Exhibit A-1 
FEDERAL TRADE COMMISSION 
WASHINGTON 25 


BUREAU OF LITIGATION 
June 21, 1957 

Mr. G. A. Chadwick, Jr., 

Attorney at Law, 

1425 H Street, N. W., 

Washington 5, D. C. 


Re: Sperry Rand Corporation, 
Docket No. 6701 
Dear Mr. Chadwick: 


Enclosed are the original and two copies of agreement 
containing consent order to cease and desist in the above 
stated matter. You will observe that the form calls for 
signature by the president of the respondent corporation, 
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giving his address and state of residence. Also, space is 
provided for signature and approval by Mr. McNamara 
and yourself, who are counsel of record. 

As soon as the original and two copies of the agree- 
ment have been executed as above specified and returned 
to this office they will be in turn signed by myself and 
Mr. Fruchterman as counsel in support of the complaint, 
and approved by the assistant director and director of 
the Bureau of Litigation. Two complete signed copies 
will then be returned to you for your files. 

The order as shown in the foregoing agreement is in 
the language as agreed upon by you and Mr. MeNamara, 
myself, and Mr. Fruchterman on June 19th at Bridgeport, 
Connecticut. 

Paragraphs 1 through 9 of the agreement are in con- 
formity with the standard form presently used by the 
Commission in consent settlements. 


Yours sincerely, 


Wm. H. Smith, 

Waits H. Sirs, 

James R. Fruchterman, 

James R. FRucHTERMAN, 
Trial Attorneys. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 6701 
In the Matter of 
Sperry Ranp Corporation, a corporation. 
Agreement Containing Consent Order to Cease and Desist 


The agreement herein, by and between Sperry Rand 
Corporation, a corporation, respondent in Docket No. 6701, 
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by its duly authorized officer and attorneys, and William 
H. Smith and James R. Fruchterman, counsel supporting 
the complaint, subject to approval by the Bureau of Liti- 
gation, Federal Trade Commission, is entered into in ac- 
cordance with Section 3.25 of the Rules of Practice and 
Procedure of the Commission. In accordance therewith 
the parties hereby agree that: 


1. Respondent is a corporation existing and doing busi- 
ness under and by virtue of the laws of the State of Dela- 
ware, with its office and principal place of business located 
at 30 Rockefeller Plaza, New York City, State of New 
York. 


2. Pursuant to the provisions of the Clayton Act as 
amended, and the Federal Trade Commission Act, the 
Federal Trade Commission on December 27, 1956, issued 
its complaint in this proceeding against respondent, and 
a true copy was thereafter duly served on respondent. 


3. Respondent admits all the jurisdictional facts al- 


leged in the complaint and agrees that the record may be 
taken as if findings of jurisdictional facts had been duly 
made in accordance with such allegations. 


4. This agreement disposes of all of this proceeding as 
to all parties. 


5. Respondent waives: 


(a) Any further procedural steps before the hearing 
examiner and the Commission; 


(b) The making of findings of fact or conclusions of 
law; and 


(c) All of the rights it may have to challenge or con- 
test the validity of the order to cease and desist en- 
tered in accordance with this agreement. 
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6. The record on which the initial decision and the de- 
cision of the Commission shall be based shall consist solely 
of the complaint and this agreement. 


7. This agreement shall not become a part of the official 
record unless and until it becomes a part of the decision 
of the Commission. 


8. This agreement is for settlement purposes only and 
does not constitute an admission by respondent that it has 
violated the law as alleged in the complaint. 


9. The following order to cease and desist may be en- 
tered in this proceeding by the Commission without fur- 
ther notice to respondent. When so entered it shall have 
the same force and effect as if entered after a full hear- 
ing. It may be altered, modified, or set aside in the man- 
ner provided for other orders, The complaint may be 
used in construing the terms of the order. 


Order 


Ir Is Onperep that respondent Sperry Rand Corpora- 
tion, a corporation, its officers, representatives, agents, and 
employees, directly or through any corporate or other de- 
vice, in connection with the sale of electric shavers and 
related products, in commerce, as ‘‘commerce”’ is defined 
in the aforesaid Clayton Act, as amended, to forthwith 
cease and desist from: 


Discriminating, directly or indirectly, in the price 
of such products of like grade and quality, by selling 
to any direct or indirect purchaser at net prices higher 
than the net prices charged any other purchaser, di- 
rect or indirect, competing in fact in the resale and 
distribution of such products. 


Ir Is FurtHer Orperep that respondent Sperry Rand 
Corporation, a corporation, its officers, representatives, 
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agents, and employees, directly or through any corporate 
or other device, in connection with the sale of electric 
shavers and related products, in commerce, as ‘‘commerce’’ 
is defined in the aforesaid Clayton Act, as amended, do 
forthwith cease and desist from: 


Making or contracting to make, to or for the benefit 
of any direct or indirect customer, any payment of 
anything of value as compensation or in considera- 
tion for any advertising or other services or facilities 
furnished by or through such direct or indirect cus- 
tomer, in connection with the handling, offering for 
sale, or resale of such products sold to said direct or 
indirect customer by respondent, unless such payment 
or consideration is made available on proportionally 
equal terms to all other direct or indirect customers 
competing in the distribution or resale of such prod- 
ucts. 


Ir Is Furtuer Orperep that respondent Sperry Rand 
Corporation, a corporation, its officers, representatives, 
agents, and employees, directly or through any corporate 
or other device, in connection with the sale of electric 
shavers and related products, in commerce, as ‘‘commerce”’ 
is defined in the aforesaid Federal Trade Commission 
Act, do forthwith cease and desist from: 


Fixing, establishing, or maintaining by, or in accord- 
ance with the terms or conditions of, any contract, 
agreement, or understanding, prices, terms, and con- 
ditions of sale at which its electric shavers, and related 
products, produced, distributed, or sold, directly or 
indirectly, by respondent, are to be resold by any 
wholesaler or retailer when same are being sold or 
offered for sale in competition with any branch, re- 
tail, or service store, stores, establishment, or busi- 
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ness owned or controlled, by any means or method, by 
respondent. 
Signed this 23rd day of July, 1957. 
Sperry Ranp Corporation 
By H. Lanpsreper, Vice President 


H. Landsiedel 
Remington Rand Division 


(Street) 


"(City and State) 


Francis J. McNamara 
G. A. Cuapwick, JR. 
Attorneys for Respondent 


Counsel Supporting Complaint 


APPROVED: 


Assistant Director, 
Bureau of Litigation 


Director, 
Bureau of Litigation 
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Filed July 9, 1958 
Initial Decision 
By J. Earl Cox, Hearing Examiner. 


William H. Smith and James R. Fruchterman, for the 
Commission; 

Francis J. McNamara, New York, N. Y., and G. A. Chad- 
wick, Jr., Washington, D. C., for the Respondent. 


The complaint charges that respondent, in connection 
with the sale and distribution in commerce of Remington 
Rand Electric Shavers, has discriminated in price between 
its competing retailer customers, in violation of §$ 2(a) of 
the Clayton Act, as amended; has paid advertising or 
other allowances to certain of its customers, which were 
not made available on proportionally equal terms to all 
other of its customers competing in the resale of its elec- 
trie shavers, in violation of §2(d) of said Act; and has en- 
tered into agreements with both its wholesale distributor 
customers and its retail dealer customers, whereby it fixes 
and maintains the resale prices of its electric shavers and 
related products, in violation of §5 of the Federal Trade 
Commission Act, in that the respondent’s wholly-owned 
and controlled branches are in competition with some of 
respondent’s said wholesale and retail customers. 

After the issuance of the complaint, respondent, its 
counsel, and counsel supporting the complaint entered into 
an agreement containing consent order to cease and de- 
sist, which was approved by the Director and an Assistant 
Director, Bureau of Litigation of the Commission, and 
thereafter transmitted to the Hearing Examiner for con- 
sideration. 

Respondent Sperry Rand Corporation is identified in the 
agreement as a Delaware corporation, with its office and 
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principal place of business located at 30 Rockefeller Plaza, 
New York, New York. 

The agreement provides, among other things, that re- 
spondent admits all the jurisdictional facts alleged in the 
complaint, and agrees that the record may be taken as if 
findings of jurisdictional facts had been duly made in 
accordance with such allegations; that the record on which 
the initial decision and the decision of the Commission 
shall be based shall consist solely of the complaint and 
this agreement; that the agreement shall not become a 
part of the official record unless and until it becomes a 
part of the decision of the Commission; that the complaint 
may be used in construing the terms of the order agreed 
upon, which may be altered, modified or set aside in the 
manner provided for other orders; that the agreement is 
for settlement purposes only and does not constitute an 
admission by respondent that it has violated the law as 
alleged in the complaint; and that the order set forth in 
the agreement and hereinafter included in this decision 
shall have the same force and effect as if entered after a 
full hearing. 

Respondent waives any further procedural steps before 
the Hearing Examiner and the Commission; the making 
of findings of fact or conclusions of law; and all of the 
rights it may have to challenge or contest the validity of 
the order to cease and desist entered in accordance with 
the agreement. 

The order agreed upon fully disposes of all the issues 
raised in the complaint, and adequately prohibits the 
acts and practices charged therein as being in violation 
of §2(a) and §2(d) of the Clayton Act as amended by 
the Robinson-Patman Act (U.S.C., Title 15, §13), and of 
§5 of the Federal Trade Commission Act (U.S.C., Title 
15, § 45). Accordingly, the Hearing Examiner finds this 
proceeding to be in the public interest and accepts the 
agreement containing consent order to cease and desist as 
part of the record upon which this decision is based. 
Therefore, 
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Ir Is Onperep that respondent Sperry Rand Corpora- 
tion, a corporation, its officers, representatives, agents, and 
employees, directly or through any corporate or other 
device, in connection with the sale of electric shavers and 
related products, in commerce, as ‘‘commerce’’ is defined 
in the aforesaid Clayton Act, as amended, do forthwith 
cease and desist from: 


Discriminating, directly or indirectly, in the price of 
such products of like grade and quality by selling to 
any purchaser at net prices higher than the net prices 
charged any other purchaser competing in fact with 
such favored purchaser in the resale and distribu- 
tion of such products. 


Ir Is Furruer Orverep that respondent Sperry Rand 
Corporation, a corporation, its officers, representatives, 
agents, and employees, directly or through any corporate 
or other device in the course of its business in commerce, 
as ‘‘commerce’’ is defined in the aforesaid Clayton Act, 


as amended, do forthwith cease and desist from: 


Making or contracting to make, to or for the benefit of 
any customer acquiring respondent’s electric shavers 
and related products from respondent, from whole- 
salers, or from any other source, any payment of any- 
thing of value as compensation or in consideration for 
any advertising or other services or facilities fur- 
nished by or through such customer, in connection 
with the handling, resale, or offering for resale of 
such products manufactured, sold, or offered for sale 
by respondent, unless such payment or consideration 
is made available on proportionally equal terms to 
all other such customers competing in fact with such 
favored customers in the resale or distribution of such 
products. 


Ir Is FurrHer Orperep that respondent Sperry Rand 
Corporation, a corporation, its officers, representatives, 
agents, and employees, directly or through any corporate 
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or other device, in connection with the sale of electric 
shavers and related products, in commerce, as ‘‘commerce’”’ 
is defined in the aforesaid Federal Trade Commission 
Act, do forthwith cease and desist from: 


Fixing, establishing or maintaining by, or in accord- 
ance with the terms or conditions of, any contract, 
agreement or understanding, the prices, terms or con- 
ditions of sale at which its electric shavers or related 
products produced, distributed, or sold, directly or 
indirectly by respondent are to be resold by any whole- 
saler or retailer when such products are being sold 
or offered for sale in competition with any branch, re- 
tail or service store, establishment, or business owned 
or controlled by any means or method, by respondent. 


J. Eanu Cox, 
J. Earl Cox, 
Hearing Examiner. 


July 8, 1958. 


REMINGTON RAND 
DIVISION OF SPERRY RAND CORPORATION 
FRANCIS J. MC NAMARA 
VICE PRESIDENT AND GENERAL COUNSEL 
315 FOURTH AVENUE, NEW YORK 10, N. Y. 


September 3, 1958 
G. A. Chadwick, Jr., Esq. 
Messrs. Frost & Towers 
Southern Building 
Washington 5, D. C. 


Re: Federal Trade Commission v. 
Sperry Rand Corporation 
Dear Jay: 
I wish to advise you that yesterday I received in the 


mail copies of the Commission’s motion dated August 27, 
1958 to modify the initial decision of the Hearing Ex- 
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aminer in the above matter and of your letter to the Com- 
mission of August 22, 1958 stating that we had no objec- 
tion to such motion. I have sent copies of these papers to 
Mr. H. C. Landsiedel. 


Sincerely, 


Frank 
Francis J. McNamara 
Vice President and 
General Counsel 


Received August 27, 1958 
Motion to Modify Initial Decision 


Come Now counsel in support of the complaint in the 
above stated matter in their own behalf and in behalf of 
counsel for respondent Sperry Rand Corporation and 
move the Commission to modify the initial decision of the 
Hearing Examiner filed July 9, 1958, in the following re- 


spects: 


1. By dismissing without prejudice the allegations con- 
tained in Count I of the complaint that allege that re- 
spondent Sperry Rand Corporation has violated Section 2 
(a) of the Clayton Act by reason of the fact that the 
customers of the wholesaler-purchasers of respondent 
Sperry Rand Corporation are purchasers of said re- 
spondent. 

Grounds of said motion are as follows: 


At the time the agreement containing consent order 
to cease and desist of May 9, 1958, was signed it was 
not the understanding of counsel supporting the com- 
plaint and counsel for respondent that the order to 
cease and desist as to Count I should be construed to 
mean that the customers of the wholesaler-purchasers 
of respondent Sperry Rand Corporation were pur- 
chasers of said respondent for the reason that evi- 
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dence is not presently available to counsel supporting 
the complaint to establish that said customers were 
purchasers of respondent Sperry Rand Corporation 
within the meaning of Section 2 (a) of the Clayton 
Act. 


Since under the terms of said agreement and the Com- 
mission’s Rules of Practice the complaint may be used in 
construing the terms of the order, and in order to avoid 
any possible misunderstanding in connection with compli- 
ance by respondent with the terms of said order, counsel 
are of the opinion that the initial decision should be modi- 
fied so as to dismiss without prejudice the allegations 
which might result in the misunderstanding. 

However, nothing herein is intended to be construed as 
limiting the meaning of the term ‘‘purchaser’’ in any order 
to cease and desist which may be issued by the Commis- 
sion in said matter pursuant to Section 2 (a) of the Clay- 
ton Act from the full meaning of such term in said sec- 
tion of the Act. 


2. By modifying the order to cease and desist as to 
Count I by correcting a typographical error therein by 
changing the word ‘‘favored”’ to ‘‘unfavored’’ in the first 
indented paragraph of said order. 

The original letter dated August 22, 1958, from coun- 
sel for respondent Sperry Rand Corporation to counsel 
in support of the complaint authorizing the Commission 
to modify the initial decision as herein prayed for is at- 
tached hereto. 

A similar motion to modify the initial decision of the 
Hearing Examiner In the Matter of Schick Incorporated 
and Schick Service, Inc., Docket No. 6892, is being filed 
with the Commission. Also, In the Matter of North Amer- 
ican Philips Company, Inc., Docket No. 6900, which is 
presently pending before the Hearing Examiner, counsel 
in support of the complaint on July 25, 1958, filed in the 
office of the Secretary a motion to dismiss without preju- 
dice allegations of the complaint in that matter similar to 
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those referred to in the instant matter in Paragraph ‘‘1”’ 
of the present motion. 
Wuenrerore, it is prayed that said motion be granted. 
Respectfully submitted, 


Wuium H. Smrrs, 
James R. FRUCHTERMAN, 
Counsel in Support of the Complaint. 


August 27, 1958. 


Frost & TOWERS 
ATTORNEYS & COUNSELLORS AT LAW 


Southern Building 
Washington 5, D. C. 
Executive 3-5360 


August 22, 1958. 


William H. Smith, Esquire 
Bureau of Litigation 
Federal Trade Commission 
Washington 25, D. C. 


Re: Sperry Rand Corporation 
Docket No. 6701 


Dear Mr. Smith: 


Thank you for a copy of ‘‘Motion to Modify Initial De- 
cision’? which you propose to file in the above-entitled 
matter. 


On behalf of the respondent, we wish to advise that 
there is no objection to the dismissal of the allegations 
contained in Count I of the Complaint charging a viola- 
tion of Section 2(a) of the Clayton Act by reason of the 
fact that the customers of the wholesaler-purchasers of 
respondent are purchasers of the respondent itself. We 
also wish to advise that we have no objection to changing 
the word ‘‘favored’’ to ‘‘unfavored’’ in the first indented 
paragraph of the Order in this matter. 
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We note that action to accomplish a similar result is 
contemplated in Docket No. 6892 and Docket No. 6900, 
being cases now pending against Schick Incorporated and 
North American Philips Company, Inc. We desire, of 
course, that our consent be premised on the consumma- 
tion of an identical result in these other cases. 


We have no objection to a copy of this letter being at- 
tached to your Motion if you so desire. 


Please advise us if we may in any other respect assist 
you in this matter. 


Very truly yours, 


Frost & Towers 
By /s/ G. A. Cuapwick, Jr. 
G. A. Chadwick, Jr. 


Decision of the Commission and Order to File Report of 
Compliance 

The hearing examiner, on July 9, 1958, having filed an 
initial decision in this proceeding based on an agreement 
containing a consent order to cease and desist theretofore 
executed by respondent and counsel in support of the 
complaint, and the Commission, on August 25, 1958, hav- 
ing extended, until further order, the date on which said 
initial decision would otherwise become the decision of the 
Commission; and 

It appearing that the aforesaid agreement is subject to 
the condition that an initial decision based thereon shall 
not become the decision of the Commission until and un- 
less the Commission issues an order to cease and desist 
under Counts I, II, III and IV in the matter of Schick 
Incorporated, et al., Docket No. 6892, and under Counts 
IL and III in the matter of North American Philips Com- 
pany, Inc., Docket No. 6900, and that, such orders being 
issued in the aforementioned matters simultaneously with 
this action, the condition is met; and 
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It further appearing that subsequent to the filing of the 
said initial decision, counsel in support of the complaint, 
with the concurrence of respondent, filed in their own be- 
half and in behalf of respondent a motion requesting modi- 
fication of the initial decision (1) by dismissing without 
prejudice such parts of the complaint as are specified in 
the motion, and (2) by correcting a typographical error 
in the order, changing the word ‘‘favored’’ to ‘‘unfavored’’ 
in the indented portion of the first paragraph thereof; 
and 


The Commission having determined that the requested 
modification of the initial decision is appropriate, the mo- 
tion of counsel supporting the complaint in behalf of the 
parties to the proceeding is granted hereby: 


AccorpincLy, Ir Is Orperep that the said initial decision 
of the hearing examiner be, and it hereby is, modified by 
substituting the following for the first paragraph of the 
order: 


Ir Is Orperep that the allegations contained in 
Count I of the complaint to the extent that such 
charge the respondent with violating Section 2(a) of 
the Clayton Act, as amended, by reason of the fact 
that the customers of respondent’s wholesaler-pur- 
chasers are alleged to be purchasers of respondent be, 
and they hereby are, dismissed, without prejudice, 
however, to the right of the Commission to take such 
further or other action against respondent at any 
time in the future as may be warranted by the then 
existing circumstances; provided that nothing herein 
shall be construed as limiting the meaning of the term 
‘‘purchaser’’ in the order to cease and desist in this 
matter from its full meaning under Section 2(a) of 
the Clayton Act, as amended. 


Tr Is Furruer Orperep that Sperry Rand Corpora- 
tion, a corporation, its officers, representatives, agents, 
and employees, directly or through any corporate or 
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other device, in connection with the sale of electric 
shavers and related products, in commerce, as ‘‘com- 
merce’’ is defined in the aforesaid Clayton Act, as 
amended, do forthwith cease and desist from: 


Discriminating, directly or indirectly, in the price 
of such products of like grade and quality by selling 
to any purchaser at net prices higher than the net 
prices charged any other purchaser competing with 
such unfavored purchaser in the resale and distribu- 
tion of such products. 


Ir Is FurtHer Orperep that the said initial decision, as 
modified herein, be, and it hereby is, adopted as the deci- 
sion of the Commission. 


Ir Is FurruHer Orperep that the respondent herein shall, 
within sixty (60) days after service upon it of this order, 
file with the Commission a report, in writing, setting forth 
in detail the manner and form in which it has complied 
with the order contained in the said initial decision, as 
modified. 


By the Commission, Commissioner Kern not participat- 
ing. 
SEAL 


Rozert M. Parrisx, 
Robert M. Parrish, 
Secretary. 
Issvep: November 3, 1958. 


Exhibit A-2 
. ° * * * * 


Order Correcting Typographical Error 


Whereas, the Commission on November 3, 1958, issued 
its decision in this proceeding, adopting, as modified, the 
initial decision based on an agreement containing a con- 
sent order to cease and desist; and 
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Whereas, it appears that the Commission’s decision, 
inconsistent with the agreement and through inadvertence, 
omits the words ‘‘in fact’’ in the indented portion of the 
second paragraph of the modified order immediately fol- 
lowing the word ‘‘any other purchaser competing’’; and 

It having been determined that a correction of this typo- 
graphical error should be made: 


Ir Is Onprerep that the Commission’s decision be, and 
it hereby is, corrected by inserting the words ‘‘in fact’’ 
in the indented portion of the second paragraph of the 
modified order immediately following the words ‘‘any 
other purchaser competing’’. 


By the Commission, Commissioner Kern not participat- 
ing. 
SEAL Rosert M. ParrisH, 
Robert M. Parrish, 
Secretary. 
Issuep: December 18, 1958. 


e ° * * * . 
Exhibit E-1 
e e * * * * * * ° ° 
Motion to Reopen Proceedings and to Modify Order to Cease 
and Desist 
Comes now Sperry Rand Corporation, respondent here- 
in, by its counsel and files this Motion to Reopen the 
above-styled matter solely for the purpose of modifying 
the Commission’s Order to Cease and Desist dated Novem- 
ber 3, 1958; and respondent shows and moves the Com- 
mission as follows: 


1. By the terms of said Order, respondent, in the 
marketing of electric shavers, is prohibited from 


‘Discrimination, directly or indirectly, in the 
price of such products of like grade and quality by 
selling to any purchaser at net prices higher than 
the net prices charged any other purchaser compet- 
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ing with such unfavored purchaser in the resale and 
distribution of such products.”’ 


Respondent is further prohibited from 


“Making or contracting to make, to or for the 
benefit of any customer acquiring respondent’s elec- 
trie shavers and related products from respondent, 
from wholesalers, or from any other source, any 
payment of anything of value as compensation or in 
consideration for any advertising or other services 
or facilities furnished by or through such customer, 
in connection with the handling, resale, or offering 
for resale of such products manufactured, sold, or 
offered for sale by respondent, unless such payment 
or consideration is made available on proportion- 
ally equal terms to all other such customers com- 
peting in fact with such favored customers in the 
resale or distribution of such products.’’ 


2. Serious doubt exists as to the status as whole- 
salers of customers of respondent who perform many 
of the normal functions of a wholesaler but who in 
fact make purchases from respondent in behalf of 
an affiliated or wholly-owned chain of retail outlets 
or a chain of retail outlets wholly owning the alleged 
wholesaler; and there are other factual situations 
which give rise to bona fide questions as to the pro- 
priety of respondent’s pricing policies. 


3. In January, 1959, respondent announced a plan 
to make available to distributors of its products pro- 
motional advertising allowances. Said plan contained 
a feature which, to the best of respondent’s knowledge, 
information and belief, is novel in so far as the or- 
ders and decisions of this Commission are concerned 
in that respondent offers to pay a full 100% of the 
cost of advertising of its distributors provided said 
advertising names respondent’s suggested retail price 
for shavers or provided it contains no advertised price 
whatsoever. 
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4. Counsel for the Compliance Division have taken 
the position that respondent’s plan violates the terms 
of the Order in this proceeding and the Commission, 
upon an informal consideration of the matter has con- 
curred in the opinion of the Complaince Division. 
Nevertheless, it was informally agreed that a justi- 
fiable legal issue exists concerning the legality of 
respondent’s advertising program. Counsel for re- 
spondent and for the Compliance Division were in 
the process of drafting a stipulated set of facts in 
order that an appeal could be taken to determine the 
legality of respondent’s advertising program. 


5. Public Law No. 86-107 was enacted on July 23, 
1959. The Act materially amends the Clayton Act 
to provide for the more expeditious enforcement of 
cease and desist orders issued thereunder. It provides 
that the judicial determination that an act violates 
a cease and desist order will subject the respondent to 
a penalty up to $5,000.00 for each such violation. The 


Clayton Act as it existed prior to the recent amend- 
ment and as it existed at the time that respondent con- 
curred in the entry of a consent decree herein con- 
tained no such provision. Rather, it was possible to 
obtain a judicial interpretation as to the legality of 
questioned conduct without incurring any risk of a 
penalty. 


6. Counsel for the Compliance Division take the 
position that facts occurring prior to a date sixty 
days after the date of enactment of the recent statute 
cannot now be made the subject of enforcement pro- 
ceedings. 

7. The legislative history leading up to the recent 
amendment of the Clayton Act makes clear the in- 
tention and the expressed wish of the Congress that 
Cease and Desist orders of the Federal Trade Com- 
mission should be more specific in detailing prohibited 
practices. 
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8. Respondent’s plan for advertising through the 
agency of distributors and retailers must necessarily 
remain in effect over a period of some months. Re- 
spondent is constantly making sales to persons who 
allege that they are wholesalers but whose status is 
in doubt under the terms of the Cease and Desist Or- 
der herein; and the testing of the legality of respond- 
ent’s practices under the enforcement procedures con- 
templated by the recent amendment to the Clayton 
Act could subject respondent to the accumulation of 
great and ruinous penalties against respondent if re- 
spondent’s practices are found to be not in compli- 
ance with the existing Cease and Desist Order. The 
enforcement procedures in effect at the time of re- 
spondent’s agreement to a Consent Decree contain 
no such provision. Counsel avers that it would be 
inequitable to require respondent to determine be- 
yond any peradventure of a doubt the legality of its 
practices under the broad and general terms of the 
existing Cease and Desist Order. 


9. This Commission unquestionably has jurisdic- 
tion and power to reopen and to modify its Order 
under Section 11 of the Clayton Act (39 Stat. 734, 
15 U.S.C. 21) which reads in part as follows: 


‘‘Until a transcript of the record in such hearing 
shall have been filed in a circuit court of appeals of 
the United States, as hereinafter provided, the 
commission, authority or board may at any time, 
upon such notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in 
part, any report or any order made or issued by it 
under this section.’’ 


The analogous part of the Commission’s Rules of 
Practice provide: 


“*§3.27 Reopening of proceedings. (a) In any 
case where an order to cease and desist has been 
issued by the Commission it may, upon notice to 
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the parties, modify or set aside, in whole or in part, 
its report of findings as to the facts or order in such 
manner as it may deem proper at any time prior 
to expiration of the time allowed for filing a peti- 
tion for review or prior to the filing of the tran- 
script of record in the proceeding in a United States 
Court of Appeals pursuant to a petition for review 
or for enforcement of such order.’’ 


Wherefore, respondent moves that: 


A. The Commission enter an order reopening the 
said proceeding against this respondent solely for the 
purpose of ascertaining whether the Commission 
should modify its order to cease and desist as proposed 
above. 


B. That the Commission in said order of reopening 
allow to counsel for the Compliance Division a suit- 
able period within which to consent, oppose or file 
written arguments respecting the proposed modifica- 
tion and if said counsel should oppose said motion, or 
file written arguments, then, in such case, allow the 
undersigned moving counsel. a subsequent period 
within which to file answering arguments. 


C. That after suitable proceedings the Commission 
modify the Cease and Desist Order in this proceeding 
to clarify its provisions in the particulars set forth 
above and as to such other matters as may be called 
to the attention of the Commission in said proceed- 
ings. 


D. That the Commission cause a copy of this Mo- 
tion to be served upon counsel for the Compliance 
Division. 


Respectfully submitted, 


Frost & Towers 


Attorneys for Respondent 
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Exhibit E-2 
UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 6701 
In the Matter of 
Sperry Ranp Corporation, a corporation. 


Answer in Opposition to Motion to Reopen Proceedings and to 
Modify Order to Cease and Desist 


On May 9, 1958, respondent Sperry Rand Corporation 
and counsel supporting the complaint entered into an 
agreement containing consent orders to cease and desist 
from violating Sections 2(a) and 2(d) of the Clayton 
Act in the sale and distribution of electric shavers. This 
agreement was approved by the Assistant Director and 
Director of the Bureau of Litigation. The agreement was 
in the usual form and therein respondent waived all the 
rights it may have to challenge or contest the validity of 
the orders to cease and desist entered in accordance with 
the agreement. The hearing examiner in an initial deci- 
sion dated July 8, 1958, accepted the agreement in the 
form presented and ordered the respondent to cease and 
desist from violating Sections 2(a) and 2(d) of the Clay- 
ton Act as amended and also Section 5 of the Federal 
Trade Commission Act. Subsequently, in accordance with 
the agreement of counsel for respondent, as appears of 
record, the Commission approved certain modifications of 
the hearing examiner’s initial decision and as so modified 
the Commission, on November 3, 1958, issued its order 
adopting as the decision of the Commission the hearing 
examiner’s initial decision in said matter. 

The Commission’s attention is called to the fact that 
consent agreements were also entered into with respond- 
ents in the matters of Schick, Inc., et al., Docket No. 6892, 
North American Philips, Inc., Docket No. 6900, and Ronson 
Corporation, et al., Docket No. 7066. In all of these mat- 
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ters, including the Sperry Rand Corporation, the language 
of the orders to cease and desist from violating Sections 
2(a) and 2(d) of the Clayton Act as amended are identi- 
cal. All four of these respondents are manufacturers of 
electric shavers, an industry which is highly competitive. 

On August 5, 1959, respondent Sperry Rand Corpora- 
tion, by its counsel, filed a motion to reopen the proceed- 
ings against it and to modify the orders to cease and de- 
sist prohibiting the corporation from violating Sections 
2(a) and 2(d) of the Clayton Act. The order prohibiting 
violation of the Federal Trade Commission <Act is not 
involved. 

For the purposes of this answer this motion may be 
considered as being based upon three separate grounds: 

The first ground (paragraph 2) is based upon the as- 
sertion by respondent that doubt exists as to the status 
as wholesalers of customers of respondent who perform 
many of the normal functions of a wholesaler but who in 
fact make purchases from respondent in behalf of an af- 
filiated or wholly-owned chain of retail outlets or a chain 
of retail outlets wholly owning the alleged wholesaler. It 
is further asserted that there are other factual situations 
which give rise to bona fide questions as to the propriety 
of respondent’s pricing policies. 

The second ground (paragraphs 3 and 4) has to do 
with a plan of advertising of respondent’s products by 
its distributors announced by respondent in January 1959 
which respondent asserts the Compliance Division found 
to be violative of the order to cease and desist under Sec- 
tion 2(d). The motion of respondent further shows that 
in an informal consideration of the matter by the Com- 
mission, the position of the Compliance Division was up- 
held. 

The third ground (paragraphs 5, 6, 7 and 8) asserted 
by respondent in its motion is based upon Public Law No. 
86-107 approved July 23, 1959, to amend Section 11 of 
the Clayton Act to provide for the more expeditious en- 
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forcement of cease and desist orders issued thereunder and 
for other purposes. 

The immediate objective of respondent is to obtain a 
reopening of the proceedings in this matter. (Respond- 
ent’s Motion, page 4, paragraph 9. A.) Respondent moves 
that: 


‘“‘A. The Commission enter an order reopening the 
said proceeding against this respondent solely for 
the purpose of ascertaining whether the Commission 
should modify its order to cease and desist as pro- 
posed above.’’ 


Following this, respondent, in paragraph 9. B. and C. 
(pages 4 and 5), among other things, moves that the Com- 
mission in said order of reopening permit written argu- 
ments respecting ‘‘the proposed modification’’ and that 
following such proceedings the Commission ‘‘modify the 
cease and desist order in this proceeding to clarify its 
provisions in the particulars set forth above * * *.’’ 


We take the position that respondent, having entered 
into an agreement containing consent orders to cease and 
desist, is in the same position, insofar as modification of 
the orders is concerned, as though the case had been liti- 
gated and finally terminated by an affirmance of the or- 
ders by the courts. In this situation even prior to the 
approval of Public Law No. 86-107 the Commission’s Rules 
of Practice for Adjudicative Proceedings (paragraph 3.27 
(b)), as a prerequisite to the reopening and modification 
of an order of the Commission, required a showing of 
changed conditions of fact or of law or that the public 
interest required that the order be so reopened and modi- 
fied. 

The last sentence of Section 11(b) of Public Law No. 
86-107 is in substantially the same language as Section 
3.27(b) of the Commission’s Rules of Practice for Ad- 
judicative Proceedings heretofore referred to except for 
the proviso appearing at the end, as follows: 
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‘*Provided, however, That the said person may, 
within sixty days after service upon him or it of said 
report or order entered after such a reopening, obtain 
a review thereof in the appropriate Court of Appeals 
of the United States, in the manner provided in sub- 
section (c) of this Section.”’ 


It appears to be quite clear, from its motion filed herein, 
that it is respondent’s ultimate objective, to obtain a re- 
view by the courts of orders issued by the Commission pur- 
suant to respondent’s previous voluntary agreement. 

It is our position that in the circumstances of this case, 
respondent has not set forth sufficient grounds in its mo- 
tion to authorize a reopening of these orders. With re- 
spect to the position of respondent, as stated in the first 
ground of its motion hereinbefore mentioned, we submit 
that respondent’s doubts as to the status, as wholesalers 
of customers of respondent, as well as its asserted doubts 
regarding other factual situations, is not a change in fact 
or law for the reason that this situation existed prior to 
and at the time respondent entered into the agreement 
containing consent orders to cease and desist. 

The question raised in the second ground presented by 
respondent, which involves the validity of its advertising 
plan, announced in January 1959, has already been passed 
on by the Commission adversely to the contentions of re- 
spondent. 

The third ground of respondent’s motion which is that 
Public Law No. 86-107 materially amends the Clayton Act 
and, as respondent contends, inequitably subjects it to 
the penalty of the statute in the testing of the legality of 
its advertising plan is without merit for the reason that 
the provisions of the statute complained of relate only to 
procedure. The law appears to be clear that no one has a 
vested right in any given mode of procedure. See in this 
connection Ritholz, et al. v. March, et al., 105 F. 2d 937, 
939 (App. D.C. 1939). 

No claim is made by respondent that the public interest 
is involved. 
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A further reason for denying respondent’s said motion 
is the fact that respondent has never submitted and re- 
spondent’s present motion does not suggest the form of 
any proposed modifications of the Commission’s previous 
orders which respondent’s counsel requests to have modi- 
fied. We are, therefore, not in a position to comment upon 
any changes in the orders which respondent proposes be- 
cause no particulars of any suggested changes are pre- 
sented by respondent. 

Finally, regarding the question of granting or denying 
rehearings involving administrative orders, we would like 
to add the following short quotation from an opinion by 
Mr. Justice Jackson in Interstate Commerce Commission, 
et al. v. City of Jersey City, et al., 322 U.S. 503, 514 (1944): 


“Tf upon the coming down of the order litigants 
might demand rehearings as a matter of law because 
some new circumstance has arisen, some new trend 
has been observed, or some new fact discovered, there 
would be little hope that the administrative process 
could ever be consummated in an order that would 
not be subject to reopening. It has been almost a 
rule of necessity that rehearings were not matters 
of right, but were pleas to discretion. And likewise it 
has been considered that the discretion to be invoked 
was that of the body making the order, and not that 
of a reviewing body.’’ 


For the foregoing reasons it is respectfully submitted 
that respondent’s motion to reopen proceedings and to 
modify orders to cease and desist in this matter be de- 
nied. 


Respectfully submitted, 


Wuuum H. Sir, 
Trial Attorney. 


J. R. Frucurermay, 
Trial Attorney. 
August 17, 1959. 


Exhibit E-3 
* . * * . * 


Order Denying Motion to Reopen Proceeding 


Respondent, Sperry Rand Corporation, having filed a 
motion requesting the Commission to reopen this proceed- 
ing for the purpose of modifying (in a manner not speci- 
fied) the order to cease and desist entered herein on 
November 3, 1958; and 

Said respondent having alleged in support of its mo- 
tion (1) that certain bona fide questions exist as to the 
propriety of the respondent’s pricing practices under the 
terms of the order, (2) that since the entry of said order, 
the Clayton Act has been amended by the enactment of 
Public Law 86-107, approved July 23, 1959, to provide 
for the more expeditious enforcement of orders issued 
under said Act, and (3) that it would be inequitable for 
the legality of the respondent’s pricing practices to be 
determined under the procedures set forth in said Public 
Law 86-107, providing for the imposition of civil penalties 
of not more than $5,000 for each violation of an order 
issued under the Clayton Act which has become final, 
rather than under the procedures in effect prior to the 
amendment, whereunder there were no such penalty pro- 
visions; and 

It appearing that the order to cease and desist was en- 
tered in disposition of this proceeding pursuant to and 
in strict conformity with a voluntary agreement thereto- 
fore executed by the respondent and counsel in support 
of the complaint expressly providing for the entry there- 
of, and in which agreement the respondent, among other 
things, expressly waived all of the rights it may have had 
to challenge or contest the validity of the order; and 

The Commission being of the opinion that the changes 
in the procedures for the enforcement of orders to cease 
and desist issued under the Clayton Act brought about 
by the enactment of Public Law 86-107 afford no basis for 
the modification of a previously entered order and that 
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the respondent has not otherwise demonstrated a reason- 
able probability that the order entered herein should be 
modified: 


Ir Is OnperEp that the respondent’s motion to reopen 
this proceeding be, and it hereby is, denied. 
By the Commission, Commissioner Kern not participat- 
ing. 
Rosert M. Parrisy, 
Secretary. 


Issuep: September 11, 1959. 


IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


No. 15,369 


Sperry Ranp CorporatTIion, 
Petitioner, 
v. 
FeperaL TrapE ComMMISSION, 
Respondent. 


Prehearing Stipulation 


It is hereby stipulated by and between counsel for pe- 
titioner and counsel for respondent, that the following 
are issues before the Court in this proceeding: 


1. Whether or not the enactment of Public Law 86-107 
is a change of the conditions of fact or law existing at 
the time petitioner consented to the outstanding cease- 
and-desist order such as to warrant the Court to modify 
or set aside the order, or to remand the case to the Com- 


mission with directions. 


2. Whether or not the fact that the outstanding cease- 
and-desist order was entered on consent deprives this 
Court of jurisdiction to review the outstanding cease-and- 
desist order and grant the requested relief. 


3. Whether or not this Court also has jurisdiction to 
review the Commission’s order denying petitioner’s mo- 
tion to set aside the outstanding cease-and-desist order. 

In addition to the foregoing petitioner asserts, but re- 
spondent declines to stipulate, that the following addi- 
tional points are at issue in this proceeding: 


4. Does Public Law 86-107 apply to the enforcement of 
orders of the Federal Trade Commission entered prior 
to the effective date of said statute? 


5. If P.L. 86-107 was intended to apply to Federal Trade 
Commission orders already outstanding, does the appli- 
cation of the statute amount to a denial of due process of 
law? 
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6. If P.L. 86-107 applies to Federal Trade Commission 
orders already outstanding, then is the order in this 
cause so general in its terms as to be improper under said 
statute? 


7. May the Federal Trade Commission legally create a 
sixty-day appeal provision from the effects of P.I. 86- 
107 or does such purported action constitute an usurpa- 
tion or improper delegation of authority? 


8. Does petitioner’s plan for reimbursement of adver- 
tising expenses violate the cease and desist order below? 


9. What are the criteria for determining a bona fide 
wholesaler of electric shavers? 

It is further stipulated by and between counsel for peti- 
tioner and counsel for respondent that the following pa- 
pers and proceedings may be designated for inclusion 
in the record in this proceeding: 


1. Complaint. 
2. Answer. 


3. Agreement for consent order to cease and desist. 
4 


. Hearing examiner’s initial decision based on agree- 
ment for consent order to cease and desist. 


5. Motion by counsel supporting complaint to modify 
hearing examiner’s initial decision with letter by 
attorney for respondent stating he had no objec- 
tions. 


. Decision of the Commission. 


7. Order correcting typographical error in Decision of 
Commission. 


. Motion by respondent to reopen proceedings and 
modify order to cease and desist. 


. Answer by counsel supporting complaint to motion 
to reopen. 


. Order denying motion to reopen. 
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11. This Prehearing Stipulation. 


It is further stipulated and agreed that the following 
may be printed as part of the joint appendix at the re- 
quest of the petitioner but respondent does not agree 
that these documents are a proper part of the record 
which may be considered by the Court: 


12. Petitioner’s compliance report relating to its ad- 
vertising campaign for the spring, 1959, season with 
exhibits designated 4, 5 and 6 attached thereto (Ex- 
hibit B-1 to the Petition herein). 


. Memorandum of counsel for the Compliance Divi- 
sion relative to said advertising campaign (Exhibit 
B-2 to the Petition herein). 


. Answering memoranda submitted by the petitioner 
herein (Exhibits B-3 and B-4 to the Petition here- 
in). 

5. Transmittal letter announcing the determination of 
the Commission on petitioner’s advertising cam- 
paign (Exhibit B-5 to the Petition herein). 

. Excerpt from H.R. Report No. 580, 86th Congress 
(Exhibit C to the Petition herein). 

. Official press release of the Federal Trade Com- 
mission dated July 28, 1959 (Exhibit D to the 
Petition herein). 

It is further stipulated by and between counsel for pe- 
titioner and counsel for respondent that the following time 
limitations shall apply to the further conduct of this 
cause: 


Petitioner’s Brief shall be filed 
on or before February 14, 1960 


Joint Appendix shall be filed on 
or before February 14, 1960 
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Respondent’s Brief shall be 
filed on or before March 31, 1960 


Petitioner’s Reply Brief shall 
be filed on or before April 15, 1960 
Francis J. McNamara 
G. A. CHapwick, JR. 
By G. A. Cuapwick 
Counsel for Petitioner. 
Aan B. Hosss 
Counsel for Respondent. 
Dated: January 8, 1960. 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


SerremsBer TERM, 1959 
No. 15,369 
Sperry Ranp Corporation, 


Petitioner, 
v. 


FeperaL TRADE CoMMISSION, 
Respondent. 


Before: Bazelon, Circuit Judge, in Chambers. 
Prehearing Order 


Counsel for the parties in the above-entitled case having 
appeared before me for prehearing conference pursuant 
to Rule 38(k) of the General Rules of this Court, and 
counsel having submitted their stipulation dated January 
8, 1960, and the stipulation having been considered, the 
stipulation is hereby approved, and it is 

Oxpezep that the stipulation dated January 8, 1960, shall 
control further proceedings in this case, and that the 
stipulation and this order shall be printed in the joint ap- 
pendix. 

Dated: January 13, 1960. 
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Exhibit B-1 
REMINGTON RAND ELECTRIC SHAVER 


DIVISION OF SPERRY RAND CORPORATION 
EDISON 6-2571 


60 Main Street 
Bridgeport 2, Conn. 
February 27, 1959 
Federal Trade Commission 
Washington 25, D. C. 


Attention: Gerald Harwood, Esq. 
Compliance Division 


Gentlemen: 


Re: In the Matter of Sperry Rand Corporation 
Docket No. 6701 


This letter will supplement Sperry Rand Corporation’s 
January 2, 1959 Report of Compliance with respect to the 
Promotional Allowances Paragraph of the Decision and 
Order of the Commission issued November 3, 1958 in the 
above matter. 


Enclosed for your information are copies of the follow- 
ing described documents: 


(1) Exhibit 4 (five pages) 
First Announcement to Distributors dated January 
28, 1959, including the attachment thereto entitled 
‘‘Principal Terms of Remington Electric Shaver 
Retailer Advertising Offer.’’ 


Exhibit 5 (five pages) 

First Announcement to Retailers dated February 
7, 1959, including attachment thereto entitled 
‘‘Principal Terms of Remington Electric Shaver 
Retailer Advertising Offer’’, plus Retailer Price 
Schedule P-134 (printed January 6, 1959), Bro- 
chures ADV-854 and ADV-862 (and ordering card). 
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(3) Exhibit 6 (six pages) 
Advertising Allowance Application and Contract 
Form, AS-591. 


Please note that Exhibit 6 was not received by us from 
the printer until February 25, 1959 and is in the process 
of being distributed. Since we had considered it desir- 
able to furnish this supplementary material in one pack- 
age rather than deliver it to you piecemeal, we had been 
awaiting receipt of Exhibit 6 before filing all this supple- 
mentary data. 

Meanwhile your letter of February 19, 1959 was received 
making certain allegations concerning our promotional al- 
lowances, apparently based upon articles appearing in the 
Home Furnishings Daily of February 6 and 10, 1959. We 
have been advised that Exhibits 4, 5 and 6 do not con- 
stitute a violation of the terms of the order, and we trust 
that this additional information will be convincing to you. 
After you have reviewed these enclosures, and if you 
still are of the opinion that the same may be inconsistent 
with the order herein, it would be appreciated if we may 
have an opportunity to confer with you on this matter, 
with a view to taking whatever action may be appropriate 
for compliance under the circumstances. 

Please be assured of our continued desire to comply with 
the order in all its respects. 


Very truly yours, 


H. C. Lanpsrepet, 
Vice President. 
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Exhibit 4 to Letter of 2/27/59 


REMINGTON RAND ELECTRIC SHAVER 
DIVISION OF SPERRY RAND CORPORATION 
EDISON 6-2571 


60 Main Street 
Bridgeport 2, Conn. 
January 28, 1959 

To Our Disrrievtors: 


Here is news of added ‘‘pluses’’ that will round out our 
program for the first half of 1959. But first, a word about 
a basic tenet of our marketing philosophy. The Reming- 
ton Electric Shaver Division has never contemplated and 
does not at this time plan any change in its method of 
distribution that would eliminate the distributor. We 
believe it utterly impractical to attempt to replace the 
distributor who properly performs his functions. 

Our last letter to you announced the all-new Roll-A- 
Matic Shaver and described the introductory promotional 
campaign as ‘‘Operation Breakthrough,’’ a program de- 
signed to help you break through all established levels of 
shaver sales. Here is more solid fuel for added thrust 
toward that objective: 


1. June 10 dating on minimum orders of 144 assorted 
shavers, ordered January 22 through March 14, 1959, 
subject to prior individual approval of Remington’s 
Credit Department. 


2. $1.00 per shaver fully-paid retailer advertising for 
every Remington men’s model listed on price sheets 
P-133 and P-134 and 75¢ for every Princess model 
so listed, ordered January 1 through March 14, 1959 
and shipped at our option January 1 through March 
31, 1959. 


. Earlier Consumer Advertising: A February 14 an- 
nouncement of the Roll-A-Matic Shaver on ‘‘Gun- 
smoke.’’ (Advanced from March 26) 
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We expect all distributors to pass along dating privi- 
leges to their retail accounts. Compete details of Rem- 
ington’s dating policy are available from your local Rem- 
ington Representative. 

To avoid any possible misunderstanding of the above 
advertising offer, you will find attached a data sheet list- 
ing the principal terms. This will supplement the com- 
plete terms which are published on Retailer Application 
Form AS-591. 

Remington is aware and concerned with the deceptive 
bait advertising that is adversely affecting the electric 
shaver industry. Unnecessary price cutting and ‘‘foot- 
balling’? of Remington shavers, the leading product line, 
is a disservice to our reputation and good will. In an at- 
tempt to eliminate the many types of deceptive bait ad- 
vertising, reimbursement under our current advertising 
offer will be made only for off-premises retailer ads with 
no price shown or with suggested retail list prices. (See 
Remington price schedules P-133 and P-134.) 

This announcement completes the first six month mar- 
keting program for 1959. No further price, policy, or 
model changes are planned for this period. 

We thank the distributors who have played such an es- 
sential role in building the Remington brand to a posi- 
tion of undisputed pre-eminence in the industry. You have 
our pledge that we will do everything possible to maintain 
a mutually desirable business. 


Cordially yours, 


Au Baztonr 
Al Barioni 
General Sales Manager 
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January 28, 1959 


PRINCIPAL TERMS OF REMINGTON ELECTRIC 
SHAVER RETAILER ADVERTISING OFFER 


The following summary is for general guidance only and 
does not represent the complete terms of Remington’s 
advertising offer. Complete terms will be found on Rem- 
ington’s application and contract form, AS-591, available 
from your Remington Shaver Branch Sales Manager. 


I. Timing—Distributor purchases of Roll-A-Matic 
Rollectric, Auto-Home Rollectrie or Princess 
Shavers from January 1 through March 14, 1959 
shipped from January 1 through March 31, 1959 
will earn a retailer advertising allowance. Earned 
allowances will be applied by Remington toward 
the reimbursement of retailers for Remington 
shaver ads appearing from April 1 through June 
30, 1959 only. 


. Allowances: 


Basic Allowance Additional Allowance For 
For Newspaper Newspaper Advertising 
Advertising only: Plus In-Store Display: 
80¢ per unit for each 20¢ per unit for each 
men’s shaver men’s shaver 

purchased. purchased, 

60¢ per unit for each 15¢ per unit for each 
ladies’ shaver ladies’ shaver 

purchased. purchased. 


Retailers’ purchases will not earn allowances in excess 
of those earned by their distributors’ orders placed with 
Remington January 1 through March 14, 1959 and shipped 
at Remington’s option January 1 through March 31, 1959. 


III. Display—The mandatory display for maximum 
allowance will continue to be in effect. To qualify 
for the higher allowance a retailer must display 
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the Remington kit provided him for a minimum 
period of 60 days April 1 through June 30. Com- 
pliance will be checked by an outside auditing 
service. Distributors should not convey this ad- 
vertising plan to retailers in a manner that auto- 
matically includes the display incentive. This 
display incentive must be earned by in-store dis- 
play as prescribed above. 


. Approved Media—There will be no allowances 
for radio or TV advertising. Only newspapers 
are acceptable subject to the following terms: 


(a) Advertising must appear in approved English 
language, ABC dailies listed in Standard Rate 
and Data Service. 


(b) For certain markets, retailers at interest will 
be apprised of approved newspapers by their 
Remington Representatives. In these mar- 
kets no other newspapers will be allowed. 


. Restrictions: 


(a) To protect the public from misleading ‘‘bait”’ 
advertising, Remington fully-reimbursed, off 
premises, retail ads must either show no 
prices or suggested retail list prices in ac- 
cordance with Remington Price Schedules 
P-133 and P-134. To be eligible for reim- 
bursement, such ads may not refer to, or be 
adjacent to, advertising by the same retailer 
showing prices other than those stated herein. 


A retailer may place no more than one Rem- 
ington reimbursed ad per day in any one news- 
paper. 

No newspaper is to be used that does not 
have circulations in the retailer’s trading 
area. No reimbursement will be made for 
‘¢out-of-town’’ mail order ads. 
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(d) All reimbursements will be based on the 


(i) 


lowest net rate earned by the retailer dur- 
ing his current newspaper contract year, but 
in no case will they exceed 75% of national, 
flat, transient or open rates. 


There will be no reimbursement for advertis- 
ing of more than one trade-in against a new 
Remington model. 


Remington’s obligation to the retailer is lim- 
ited to the amount earned by shavers he pur- 
chases and actually retails to consumers. 


If the account sold is a chain operation, the 
chain headquarters must submit a covering 
list of store names and locations over which 
ads will appear and where displays can be 
checked. (Do not list buying office or ware- 
house addresses if different from retail loca- 
tions.) 


Retailer ads must consist of Remington mats 
or mat components. Therefore, there will 
be no allowance available for newspaper pro- 
duction or advertising agency commission. 


Only black and white and two-color ads are 
acceptable. 


. Application for Prior Approval—Retailers’ pur- 
chases do not carry automatic advertising reim- 
bursement. Applications for newspaper advertis- 
ing must be made on Form AS-591 and submitted 
by the distributor or retailer to the local Rem- 
ington Branch Manager for prior approval and 
signature. All applications must be submitted 
before May 1, 1959. Supplies of advertising ap- 
plications will be available from your local Rem- 
ington representatives. 
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VIII. Retailer Bills—The deadline for submission of 
retail advertising bills will be August 15, 1959. 


All terms in this offer are subject to amendment and 
cancellation without notice. 

The above terms do not, of course, restrict retailers in 
pricing as they please, but they do preclude Remington 
reimbursement for reckless and deceptive off-premises 
‘‘bait’’ advertising. 


Exhibit 5 to Letter of 2/27/59 


REMINGTON RAND ELECTRIC SHAVER 
DIVISION OF SPERRY RAND CORPORATION 
EDISON 6-2571 
60 Main Street 
Bridgeport 2, Conn. 
February 7, 1959 
Mr. Remrncton Suaver Reramer: 


Here are four important announcements to help provide 
you with profitable Remington electric shaver sales in 
1959: 

1. A revolutionary new model, the only one of its kind 

in the world. It’s the Remington Roll-A-Matic elec- 
tric shaver. 


. A fully-paid advertising allowance on your purchase 
of Remington shavers. 


. Definite and specific action designed to eliminate de- 
ceptive advertising. 


. A dating plan offered to distributors to assist you 
with your terms of payment. 


The Roll-A-Matic is the first and only adjustable elec- 
trie shaver . . . no other shaver can adjust to shave every 
man and boy in absolute comfort, regardless of his skin 
or beard condition. Read over the attached Presentation 
Book; it outlines the important details of the Roll-A- 
Matic shaver, it previews a tremendous advertising cam- 
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paign, and it illustrates the FREE promotional materials 
available for your own announcement campaign. 

See the attached summary of our retailer advertising 
plan titled ‘‘Principal Terms of Remington Electric 
Shaver Retailer Advertising Offer.”? These terms are 
intended to eliminate deceptive advertising. As the lead- 
ing manufacturer of electric shavers, marketing a single- 
product line, this type of advertising is of great concern 
to Remington. We have constructed a program that at- 
tempts to safeguard our mutual interests. 

We are investing the greatest advertising budget in 
the history of the shaver industry to pre-sell Remington 
for you. The first network television announcement of the 
new Roll-A-Matic shaver occurs on “‘Gunsmoke,’’? Feb- 
ruary 14. 

Our sales campaign includes a dating offer for qualified 
distributors. Therefore, your distributor may have dating 
for you. See him for details. 

We confidently look forward to a year more satisfactory 
to you who have played such an essential role in building 
the Remington brand to a position of undisputed pre- 
eminence in the electric shaver field. 


Sincerely yours, 


Al Barioni 
Au Bartonr 
General Sales Manager 


February 7, 1959 


PRINCIPAL TERMS OF REMINGTON ELECTRIC 
SHAVER RETAILER ADVERTISING OFFER 


The following summary is for general guidance only 
and does not represent the complete terms of Reming- 
ton’s advertising offer. Complete terms will be found on 
Remington’s application and contract form, AS-591, avail- 
able from your Remington Shaver Branch Sales Manager. 
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I. Timing—An advertising allowance will be earned 
by purchases of Remington men’s and ladies’ 
models listed on Price List P-134 ordered from 
distributors and delivered to retailers January 1 
through June 1, 1959. Earned allowances will 
be applied by Remington toward the reimburse- 
ment of retailers for Remington shaver ads ap- 
pearing April 1 through June 30, 1959 only. 


. Allowances: Additional Allowance 
Basic Allowance For Newspaper Adver- 
For Newspaper tising Plus In-Store 
Advertising Only: Display: 
80¢ per unit for 20¢ per unit for 
each men’s shaver each men’s shaver 
purchased. purchased. 
60¢ per unit for 15¢ per unit for 
each ladies’ shaver each ladies’ shaver 
purchased. purchased. 


Important—Retailers’ purchases will not earn allow- 
ances in excess of those earned by their distributors’ or- 
ders placed with Remington January 1 through March 14, 
1959 and shipped at Remington’s option January 1 through 
March 31, 1959. (To co-operate with their distributors, re. 
tailers should place their orders as early as practical.) 


III. Display—The mandatory display required to earn 
maximum allowance will continue to be in effect. 
To qualify for the higher allowance a retailer 
must display the Remington kit provided him for 
a minimum period of 60 days April 1 through 
June 30. Compliance will be checked by an out- 
side auditing service. Distributors should not 
convey this advertising plan to retailers in a man- 
ner that automatically includes the display in- 
centive. The display incentive must be earned by 
in-store display as prescribed above. 
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IV. Approved Media—There will be no allowances 
for radio or TV advertising. Only newspapers 
are acceptable, subject to the following terms: 


(a) Advertising must appear in approved English 
language, ABC dailies listed in Standard Rate 
and Data Service. 


(b) For certain markets, retailers at interest will 
be apprised of approved newspapers by their 
Remington Representatives. In these mar- 
kets no other newspapers will be allowed. 


. Restrictions: 


(a) To protect the public from misleading ‘‘bait”’ 
advertising, Remington fully-reimbursed, off 
premises, retail ads must cither show no 
prices or suggested retail list prices in ac- 
cordance with Remington Price Schedules 
P-133 and P-134. To be eligible for reimbur- 
sement, such ads may not refer to, be ad- 
jacent to, or be referred to in advertising by 
the same retailer showing prices other than 
those stated herein. 


A retailer may place no more than one Rem- 
ington reimbursed ad per day in any one 
newspaper. 


No newspaper is to be used that does not have 
circulations in the retailer’s trading area. No 
reimbursement will be made for ‘‘out-of- 
town’’ mail order ads. 


All reimbursements will be based on the 
lowest net rate earned by the retailer dur- 
ing his current newspaper contract year, but 
in no case will they exceed 75% of national, 
flat, transient or open rates, whichever is 
least. 


Viil. 
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(e) There will be no reimbursement for adver- 
tising of more than one trade-in against a 
new Remington model. 

(f) Remington’s obligation to the retailer is lim- 
ited to the amount earned by shavers he pur- 
chases and actually retails to consumers. 

If the account sold is a chain operation, the 
chain headquarters must submit a covering 
list of store names and locations over which 
ads will appear and where displays can be 
checked. (Do not list buying office or ware- 
house addressed if different from retail loca- 
tions.) 

Retailer ads must consist of Remington mats 
or mat components. Therefore, there will be 
no allowance available for newspaper produc- 
tion or advertising agency commission. 

(i) Only black and white and two-color ads are 
acceptable. 


. Application for Prior Approval—Retailers’ pur- 


chases do not carry automatic advertising reim- 
bursement. Applications for newspaper advertis- 
ing must be made on Form AS-391 and submitted 
by the distributor or retailer to the local Reming- 
ton Branch Manager for prior approval and signa- 
ture. All applications must be submitted before 
May 1, 1959. Supplies of advertising applications 
will be available from your local Remington rep- 
resentatives. 


Retailer Bills—The deadline for submission of 
retail advertising bills will be August 15, 1959. 


All terms in this offer are subject to amendment and 
cancellation without notice. 

The above terms do not, of course, restrict retailers in 
pricing, but they do preclude Remington reimbursement 
for reckless and deceptive off-premises ‘‘bait’’ advertis- 


ing. 
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Exhibit 6 to Letter of 2/27/59 


Retailer Advertising Application to Remington Rand Electric Shaver 
For Fully-Paid Newspaper Advertising to Appear between April 1 and June 30, 1959, 
Application Must Be Submitted Before May 1, 1959, 


WARKING: NOT an Authorization unless signed by Remington Representative. 


STORE NAME... wosoeeaseeetsonrstt seoseseee PLEASE 
RETAIL ADDRESS... ee | PRES 
CITy. eonermeervrerrvnmmeeseres STATE on. meme TPE 
has placed 2 non-cancellable order, dated serscccewsusesseertesseteerstereeseeutneeteetn mtaetete swith 
oe ssvsmemenersennrevemnens GIStEIDULOL, JOCAtCE iM -caseeserssnveeen 
ssmmssssssssperee CItY, for the following Remington Shaver for delivery January 1 
through June 1, 1959 ia consideration of which application is made for newspaper advertising 
Boule Allevence for Nowipoper Advertng ‘Total Allowonce Fer 
Newspaper Advertising Only ‘When In-Store Disploy is weed Newspeper Advertising 
remncome Men's units at 80c eoch plas 20¢ per unit 
tor i in-store display Incentive oesnmseee 
plus 15¢ per unit 
inestore display: Incentive — —aeseescer:ere 


Maximum Newspaper Reimbursement ©* cesses s+smseserersemsnesananetentes weveseseras 
IMPORTANT: Failure to comply with display requirements (sce Section 5 on reverse side), 
automatically reduces the maximum reimbursement by 20%. 
Yo emereeecrmrvsnnsenmstenennsnsntnorsotensson + certify that all statements contained berein 
Dealec’s Signature 
are true and agree to advertise according to the terms of this contract, 
SUBMIT APPLICATION TO: (Remingtoa Shaver Beanch Sales Manage) 


APPROVED? cscessscssssesenesorrsroreerseerrivmenesstenercertteearsresssesnnnpasnsey DStC?, 
(Remington Representative) 


TERMS — NEWSPAPER ADVERTISING 


An advertising allowance will be carned by purchases of Remington's men's and Jadies’ models 
listed on Remington Price Schedule P-134 ordered from distributors and delivered to retailers 
January 1 through June 1, 1939, Earned allowances will be applied by Remiogton toward the 
Teimbursement of retailers for Remington Shaver newspaper ads appearing April 1 through 
June 30, 1959 only. 
1) Approved Media — There will be no allowances for radio or TV advertising. 
Caly ocwspapers are acceptable, subject t fo at following Lars dailies Iisted fn 
a) Advertising must appear in approvi ish Janguage, ies li: 
» Scandard Rate and ‘bere Service, 


2) Retailers’ purchases will not earn allowances in excess of those carned by their distributors? 
orders placed with Remington January 1 through March 14, 1959 and shipped at Remingtoo’s 
option January 1 through March 31, 1959. 


Restrictions: 

a) To protect the public from misleading advertising, Remington fully-reimbursed retail 
newspaper ads must cither show no prices or only such prices as are contained in 
Remington Price Schedule P-134. To be eligible for reimbursement, such ads may not 
refer to, be adjacent to, or be referred to in advertising by the same retailer showing 
prices other than those stated herein. There will be no reimbursement for advertising 
of an allowance for more than onc trade-in and the allowance may be offered only as 
listed and only to apply to those Remington models shown with trade-in prices on 
Remington Price Schedale P-134. ‘ x e 

b) A retailer may place no more than one Remington reimbursed ad per day in any one 


©) No newspaper is to be used that does not have 50% of its circulation in the retailer's 
ing arca. No seamborsement rill be sede for sentab love seal order acey 
reimbursements will be based on the lowest net rate earned e retailer during 
8 Ae eet srnante contact year but in no case will they exceed 75% of national, 
ist, transicot or open rates, whichever is Icast, 


DEALER COPY 


5) 


(over) 


a een ad ne kg a 


March 10, 1959. 
Attorney Harwood and 
Compliance File. 


Mr. Morehouse. 
Docket 6701 


Sperry-Rand and allied razor cases. 


This is the position to which I am adhering with regard 
to promotional advertising allowances conditioned upon 
control of price advertising in any way, shape or form. 


1. The Commission ought not to hold that ‘‘available’’ 
which is offered conditionally upon performance by the 
offeree of any act which the Commission and the courts 
have held to be illegal—resale price maintenance agree- 
ment, or attempts to enforce minimum resale prices of 
the non-fair traded articles. 

Price advertising of any article is an important part 
and parcel of its sale and the objective of such offers 
is to maintain minimum suggested resale prices by those 
retailers who will adhere to them, through having no com- 
petitive advertising of the article at lower prices. 

The scheme would accomplish this whether the article 
is not advertised at a lower price or its not price ad- 
vertised at all, regardless of the actual sale price. 


2. If it is held not to be an attempt at resale price 
maintenance and to be ‘‘available’’ because the offer is 
mot conditioned on the performance of an illegal act,— 
then it is not available on proportionately equal terms,— 
for a retailer who can advertise the price at which he 
sells an article cannot be said to be on equal terms with 
a competitor who is not allowed to advertise either at the 
price at which he sells or any price. 


3. Therefore, since it is either not available or if avail- 
able, not on proportionately equal terms, it violates both 
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the law and the order, and I will so recommend to the 
Commission in all cases involving compliance. 


P. B. Morenovuss, 
Assistant General Counsel 
for Compliance. 
PBM:re 


Exhibit B-3 
May 15, 1959 
Memoranpum No. 1 or Counseu ror Sperry Ranxp Corpo- 
RATION CONCERNING THE CoMPANY’S CURRENT ADVER- 
Tisinc Procram on Evecrric SHAVERS 


If a manufacturer can still pick and choose among his 
dealers as he pleases even though his refusal to sell is 
predicated upon the dealer’s failure to sell at the manu- 
facturer’s suggested retail price (ef. A. C. Becken Co. v. 
The Gemex Corporation, U.S. District Court, Northern 
District of Illinois, Eastern Division, March 27, 1959), the 
manufacturer’s refusal to contribute to advertising at less 
than suggested prices is no more an illegal act than his 
refusal to deal in the first place. In neither case is there 
any agreement, express or implied, between the parties 
purporting to control the price at which the article must 
be sold. The dealer can still sell his merchandise at any 
price he pleases to any customer seeking to purchase the 
same. 

The proposed advertising allowance, in effect restrict- 
ing advertising to the suggested price or no price at all, 
is essentially no different from the situation where the 
manufacturer for his own good and sufficient reasons in- 
sists that the offeree utilize a particular color scheme, 
say blue instead of green, in his advertising. Moreover 
the proposed policy represents a sincere effort to inter- 
dict misleading advertising, i.e. ‘‘bait’’ advertising, to 
which this product is so particularly subject. 
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Therefore the proposed offer, not being conditioned on 
the performance of an illegal act, is ‘‘available’’ and, 
being available to all, it is obviously available on propor- 
tionally equal terms and the offeree may accept or reject 
at his option, just like any other offeree. Mr. Morehouse’s 
purported position to which he is adhering on this aspect 
appears forced and is patently fallacious. Where both 
retailers advertise on their own, there obviously is no 
problem of proportionally equal terms. When both avail 
themselves of the manufacturer’s offer, they have both 
been given equal treatment. Where one accepts the offer 
and the other rejects, there is no discrimination because 
the person rejecting has been the recipient of the offer, 
and that is all that the statute requires. 

Therefore the proposed advertising offer violates neither 
the law nor the order herein. 


Exhibit B-4 
May 15, 1959 
Memoranpum No. 2 oF Counset For Sperry Ranp Corpo- 
RATION CONCERNING THE ComMpany’s CURRENT ADVER- 
TistInc Procram on Execrric SHAVERS 


Sperry Rand has offered to pay the full cost of news- 
paper advertising of the company’s electric shavers placed 
by retailers provided such advertising mentions no price 
or the suggested retail price. The Compliance Division 
has apprised us that the program is considered to be in 
violation of both the terms of the Order herein, and of 
the law. 

It seems to us that if the respondent’s advertising offer 
is taken at face value it is wholly innocuous and has no 
taint of illegality. It seems to us further, and we re- 
spectfully submit, that the Compliance Division is read- 
ing into the offer some sinister implications which are not 
justified. Only by giving full rein to such implications 
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and inferences can the offer be considered as of dubious 
legality. 

Let us suppose for the sake of argument that this offer 
contained no provision for advertising a suggested selling 
price. In other words, let us suppose that Sperry Rand 
made this offer with the stipulation that no price whatso- 
ever would or could be advertised. Assuming this offer to 
be made without restriction to anyone who chose to take 
advantage of it we do not think it could possibly be con- 
sidered illegal or smacking of fair trade persuasion. It 
must be borne in mind that the company is spending 100% 
of its own money. If the company was itself contacting 
the various newspapers and periodicals in which adver- 
tisements will appear it is unquestioned that the company 
could advertise with any language and context that it saw 
fit. In other words, the company could surely advertise 
its razors without advertising price if it cared to. 

But as a matter of fact, this is precisely what the com- 
pany is doing. The company is spending 100% of its own 
money. It is, if you please, employing retail dispensers 
of its razors as advertising agents. It is permitting such 
retailers to place ads where and when those retailers think 
it will do them the most good. We believe the company 
still retains the right to specify the text of such advertise- 
ments which it is paying for 100%. 

Now let us explore the possibility that permitting ad- 
vertisement of the suggested retail price in some way alters 
the nature of this offer. It has never been held illegal 
for a company to suggest a retail price for its product. 
Such a suggested retail price does not constitute fair 
trading the product. It has never been suggested that ad- 
vertisement of the suggested retail price is illegal. Ads 
placed by the company itself could legally advertise the 
suggested price. Since the current advertising program 
is 100% paid for by the company we fail to see why it 
should be illegal to place such an advertisement through 
the medium of the retailer who dispenses the company’s 
product. 
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It is stated that price advertising of an article is an 
important part of its sale and unless discount houses can 
advertise at cut-rate prices they operate at a disad- 
vantage. It seems to us that this view fails to take cog- 
nizance of the true nature of the current advertising 
scheme. Cut-rate outlets have just as much right to ad- 
vertise the price at which they sell as they ever had. They 
have just as much right to sell at cut prices as they ever 
had. By so doing they incur no ill will nor are they sub- 
ject to any discrimination on the part of the company. In 
other words, there is no effort on the part of the com- 
pany to enforce the sale of its products at a particular 
retail price. The only effect that the current advertising 
proposal has on so-called discount houses is that, to the 
extent they want Sperry Rand to pay for the entire cost 
of newspaper advertising they must use the copy fur- 
nished by Sperry Rand. Surely Sperry Rand is not re- 
quired to furnish copy, the effect of which might be to 
start a price war nor is Sperry Rand required to furnish 
copy, the effect of which might be to alienate a substantial 
part of its retail distributors. Moreover Sperry Rand has 
given dealers a choice of advertising, that is to say, with 
or without price. It is difficult to conceive of a plan which 
could be more equitable from every standpoint. 

The Compliance Division says that we are attempting 
indirectly to enforce fair trade. If we had wished to en- 
force fair trade through the medium of advertising allow- 
ances it would have been very easy to do so. Payment of 
an advertising allowance would have depended upon 
whether or not the retailer sold razors at less than the 
suggested price. Such a scheme is wholly different from 
the program currently in force. We believe the Compli- 
ance Division has simply read into the current proposal 
conditions or persuasions which the proposal was not 
intended to and does not in fact contain. 
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Exhibit B-5 
FEDERAL TRADE COMMISSION 
WASHINGTON 25, D. C. 
June 4, 1959 
Mr. H. C. Landsiedel, 
Vice-President & General Manager, 
Remington Rand, 
Electric Shaver Division, 
Bridgeport 2, Connecticut. 


Re: Sperry Rand Corporation, 
Docket 6701. 


Dear Mr. Landsiedel: 


The Commission has directed me to notify you that your 
proposed compliance report has been rejected for the rea- 
son that the promotional advertising allowance is not 
available to all competing customers on proportionately 
equal terms. Said advertising allowance should be im- 
mediately discontinued and you should advise us that this 


has been done. 

In accordance with the further direction of the Commis- 
sion, I am simultaneously with the sending of this letter 
advising respondents in Schick Incorporated, et al., D. 
6892, North American Phillips Company, Inc., D, 6900, and 
Ronson Corporation, et al., D. 7066, that the Commission 
has rejected your proposed report of compliance for the 
reason noted hereinabove. 


Very truly yours, 


P. B. Morenovse, 
Assistant General Counsel 
for Compliance. 


ce: G. A. Cuapwicr, Jk, Esqume, 
Frost & Towers, 
1425 H Street, N. W., 
Washington 5, D. C. 
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Exhibit C 
HOUSE OF REPRESENTATIVES 
86th Congress 
1st Session 
Report 
No. 580 


FINALITY OF CLAYTON ACT ORDERS 


June 26, 1959.—Committed to the Committee of the Whole 
House on the State of the Union and or- 
dered to be printed 


Mr. Rodino, from the Committee on the Judiciary, sub- 
mitted the following 


REPORT 
[To accompany S. 726] 


AnaLysis or Brnu 


Opponents of this bill have been concerned with an as- 
serted vagueness and uncertainty in the provisions of 
cease-and-desist orders promulgated by the Federal Trade 
Commission. The opponents also have been concerned 
with the possible harsh results that could flow from im- 
position of the maximum penalties provided in the bill. 
These objections are not persuasive. The committee in- 
tends that the commissions and boards affected by the bill 
will make a continuous effort to issue orders that are as 
definitive as possible. In any event, under this bill a re- 
spondent who is dissatisfied with the terms of the order 
of the commission or board may correct its deficiencies 
through judicial review. 
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Exhibit D 
FeperaL Trape CoMMISSION 
Wasuincrton 25, D. C. News 
Orrice oF INFORMATION RELEASE 


Ex. 3-6800, Exr. 335 
For Immepurte Release on Tuesday, July 28, 1959. 


FTC ISSUES PRESS STATEMENT ON PUBLIC 
LAW 86-107 


The Commission today directed the issuance of the fol- 
lowing statement relative to Public Law 86-107: 


On July 23, 1959, the President signed Public Law 86- 
107 which amends the Clayton Act to provide for the more 
expeditious enforcement of orders issued under Section 
11 of that Act. 


Orders issued under Section 11 of the Clayton Act gen- 
erally pertain to price and other discriminations among 
customers, arrangements whereby customers must deal 


exclusively in the wares of particular suppliers, corpo- 
rate mergers and interlocking directorates. 


The major purpose of P. L. 86-107 is to make final or- 
ders of the Interstate Commerce Commission, the Fed- 
eral Communications Commission, the Civil Aeronautics 
Board, the Federal Reserve Board and the Federal Trade 
Commission issued under Section 11 of the Clayton Act 
in the same manner in which orders issued by the Federal 
Trade Commission under Section 5 of the Federal Trade 
Commission Act become final; that is, upon the expiration 
of 60 days from the date of service of the order unless 
petition for review has been filed in an appropriate United 
States Court of Appeals. The law also incorporates the 
penalty provisions of the Federal Trade Commission Act 
by providing for a civil penalty of not more than $5,000 
for each violation of a commission or board order. 


This change in the effectiveness and enforcement of or- 
ders issued under Section 11 of the Clayton Act does not 
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apply to court proceedings initiated under Section 11 be- 
fore the date of enactment of P. L. 86-107. Respondents 
to outstanding orders will have 60 days from the date of 
enactment, July 23, 1959, within which to petition for 
court review, and in the event court review proceedings 
are not instituted such orders will become final upon the 
expiration of that period. 


As a convenient and practical means of giving the widest 
circulation to interested persons of the substance of this 
new law, copies of this public press release are being mailed 
to the last known address of individuals and corporations 
at present subject to orders issued under the Clayton Act. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the fact that the outstanding cease-and- 
desist order was entered on consent deprives this Court 
of jurisdiction to review the outstanding cease-and-desist 
order and grant the requested relief. 

2. Whether this Court also has jurisdiction to review 
the Commission’s order denying petitioner’s motion to 
reopen and modify the outstanding cease-and-desist order. 

3. Whether the enactment of Public Law 86-107 is a 
change of the conditions of fact or law existing at the 
time petitioner consented to the outstanding cease-and- 
desist order such as to warrant the Court to modify or 
set aside the order, or to remand the case to the Commis- 
sion with directions. 

4, Whether Public Law 86-107 applies to the enforce- 
ment of orders of the Commission entered before its en- 
actment, and whether its application to said orders is 
constitutional. 
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III. Public Law 86-107 affords no basis for modifying or 
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before enactment ............0..0 00.00 cece eee ; 
IV. Public Law 86-107 applies to orders outstanding on the 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,369 
Sperry Ranp CorporaTION, PETITIONER, 
v. 


FeperaL TraDE CoMMISSION, RESPONDENT 


ON PETITION TO REVIEW ORDERS OF THE FEDERAL TRADE 
COMMISSION 


BRIEF FOR THE FEDERAL TRADE COMMISSION 


COUNTERSTATEMENT OF THE CASE 


This case comes before the Court upon a petition to 
review two orders of the Federal Trade Commision: (1) 
a consent order to cease and desist issued by the Commis- 
sion pursuant to complaint and an agreement for such 
consent order and (2) an order of the Commission deny- 
ing petitioner’s motion to reopen and modify the consent 
order to cease and desist. 


On December 27, 1956, the Commission issued a com- 
plaint (JA 1-9) charging that petitioner (1) had discrimi- 
nated in price between competing purchasers in the sale 
of its electric shavers, in violation of subsection (a) of 
Section 2 of the Clayton Act, as amended (JA 1-4), (2) 
had discriminated in the payment for advertising and 


(1) 
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other services and facilities in violation of subsection (d) 
of Section 2 of the said Act (JA 45) and (3) had en- 
gaged in the practice of resale price maintenance in vio- 
lation of Section 5 of the Federal Trade Commission Act 
(JA 6-8). 

On July 23, 1957, petitioner entered into an agreement 
with the Commission’s Bureau of Litigation for a consent 
order to cease and desist (JA 20-24). By this agreement 
petitioner admitted all the jurisdictional facts alleged in 
the complaint, agreed that the proposed settlement would 
dispose of the entire proceeding and specifically waived 
its right to any further procedural steps before the hear- 
ing examiner and the Commission, the making of findings 
of fact or conclusions of law, and ‘‘all of the rights it may 


1The complaint alleged (JA 3) that petitioner, in the course 
and conduct of its business sells to wholesale distributors (who 
scll to retail dealers), to retail dealers, and to consumers. 

Count I of the complaint charged (JA 3-4) that petitioner had 
sold its electric shavers to its various retail customers at different 
prices and that the effect of petitioner’s discrimination in price 
has been or may be to lessen, injure, destroy or prevent compe- 
tition either between petitioner and its competitors or between 
competing purchasers of petitioner. 

Count II of the complaint charged (JA 5) that petitioner had 
discriminated between competing customers by paying or author- 
izing payment of money, goods or other things of value to or for 
the benefit of favored customers as compensation in consideration 
of advertising, services or facilities furnished or agreed to be fur- 
nished by or through such customers in connection with the han- 
dling, sale or offering for sale of petitioner’s products while at the 
same time petitioner neither paid nor offered to pay anything to 
certain other competing customers, or, when it did pay or allow 
something of value to other competing customers, making such 
payments on proportionately equal terms. 

Count III of the complaint (JA 6-8) charged that petitioner had 
entered into contracts and agreements with a substantial number 
of its wholesale distributors and with many of its retail dealers 
to fix and maintain minimum prices at which its products would 
be resold and had otherwise compelled many of its other retail 
dealers to maintain these minimum prices. 

Petitioner does not seek review of that portion of the consent 
order issued on the basis of Count III. 
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have to challenge or contest the validity of the order to 
cease and desist entered in accordance with the agree- 
ment’? (JA 21). 

Petitioner further agreed that the record on which the 
initial decision and decision of the Commission would be 
based would consist solely of the complaint and the agree- 
ment and that the ‘“‘complaint may be used in construing 
the terms of the order’? (JA 22). The agreement also 
provided that the order might be altered, modified, or 
set aside in the manner provided for other orders to cease 
and desist (JA 22). 

On July 9, 1958, the hearing examiner filed his initial 
decision (JA 25-28), wherein he recited the terms of the 
agreement and the agreed-to order. 

On November 3, 1958, the Commission issued its de- 
cision (JA 32-34) adopting, with slight modification not 
relevant here, the initial decision (including the consent 
order to cease and desist) as its own decision. 

The making of the consent agreement and the issuance 
of the consent order conformed to the procedures set 
forth in Rule 25 of the Commission’s Rules of Practice for 
Adjudicative Proceedings, 16 C.F.R. $3.25 (Supp. 1959). 

The consent order (JA 27-28, 34) contained two para- 
graphs drafted in a form customarily used by the Com- 
mission in cease-and-desist orders involving violations of 
Sections 2(a) and (d) of the Clayton Act, whether issued 
after litigated proceedings or on consent, and a third 
paragraph relating to the practices charged in Count III 
of the complaint, under the Federal Trade Commission 
Act. 

At the time petitioner entered into the consent agree- 
ment and the consent order was issued, the following pro- 
cedure for enforcement of orders issued under the Clay- 
ton Act obtained. In pertinent part the third (unnum- 
bered) paragraph of the then Section 11 of that Act 
(p. 38, infra) provided that if the person subject to such 
an order ‘‘fails or neglects to obey the order’’ the Com- 
mission could apply to an appropriate court of appeals 
“for the enforcement of its order.”? Upon finding the 
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order to be valid and to have been violated, the court 
would then enter a decree affirming and enforcing the 
order. After entry of the decree enforcing the order a 
violator would be subject to prosecution for criminal con- 
tempt of court. The fourth (unnumbered) paragraph of 
the section afforded the person subject to the order the 
right to petition for review at any time, until of course 
an application for enforcement was filed. 

On July 23, 1959, the President approved Public Law 
86-107, 86th Cong., 1st Sess. (72 Stat. 243), which amended 
Section 11 of the Clayton Act as to the mode of enforcing 
Clayton Act orders (p. 33, infra). It provides that within 
60 days after issuance of a cease-and-desist order, a per- 
son subject thereto can obtain court review by filing a 
petition to review in an sappropriate court of appeals, 
and that such an order will become final ‘‘upon the expi- 
ration of the time allowed for filing a petition for review”’ 
or at other specified times following court proceedings 
when such petitions had been filed. The amendment fur- 
ther provides that persons violating an order which has 
become final shall ‘‘forfeit and pay to the United States 
a civil penalty of not more than $5,000 for each violation.’’ 

On July 28, 1959, the Commission issued a press release 
(JA 71-72) wherein, after outlining the substance and 
purpose of Public Law 86-107, it announced that persons 
subject to outstanding orders would have 60 days from 
the date of enactment within which to file petitions for 
review, and that in the event court review proceedings 
were not instituted the orders would become final upon 
expiration of that period. 

On August 5, 1959, petitioner filed a motion (JA 35-39) 
with the Commission to reopen the proceeding and to 
modify the order to cease and desist? on the ground that 
any adjudication that its present practices violated the 
cease-and-desist order would be inequitable if brought 


2 Petitioner is in error when it refers (Br. 1, 10) to this motion 
as a “motion to modify or set aside the cease and desist order” 
(see JA 35-39). 
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under the new procedures involving civil penalties set 
forth in Public Law 86-107. 

On September 11, 1959, the Commission denied (JA 
45-46) the motion to reopen the proceeding and to modify 
the order to cease and desist, holding that— 


. .. the changes in the procedures for the enforce- 
ment of orders to cease and desist issued under the 
Clayton Act brought about by the enactment of Pub- 
lic Law 86-107 afford no basis for the modification of 
a previously entered order and that [petitioner] has 
not otherwise demonstrated a reasonable probability 
that the order entered herein should be modified. 


On September 18, 1959, within 60 days after the enact- 
ment of Public Law 86-107, petitioner filed its petition 
to review (not printed) the consent order to cease and de- 
sist and the Commission’s order denying the motion to 
reopen and modify the consent order. 

On November 5, 1959, the Commission moved this Court 
to dismiss the petition to review on the ground that peti- 


tioner had not stated grounds upon which the relief prayed 
could be granted. On December 16, 1959, the Court denied 
the motion to dismiss ‘‘without prejudice to a renewal at 
the hearing on the merits.’’ 


STATUTES AND RULE INVOLVED 


The pertinent provisions of the following statutes are 
reproduced at pp. 33-41, infra: 


Section 11, Clayton Act, 38 Stat. 734, as amended; 
15 U.S.C. 21 (1958). 

Public Law 86-107, S6th Cong., 1st. Sess. (July 23, 
1959)—[Section 11, Clayton Act, 38 Stat. 734, as 
amended 73 Stat. 243; 15 U.S.C.A. 21 (Supp. 1959) ]. 


The pertinent provisions of the following Rule are set 
forth in fn. 5, p. 10, infra: 


Federal Trade Commission Rules of Practice, 16 
C.F.R. § 3.27 (Supp. 1959). 
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SUMMARY OF ARGUMENT 
I 


Petitioner consented in writing to the issuance of the 
order. It does not attack the procedure followed by the 
Commision, nor does it allege that the Commission com- 
mitted any error in issuing the consent order. It does 
not allege lack of consent to the order issued. It does 
not charge fraud in the procurement of the order. It does 
not challenge the Commission’s jurisdiction to issue the 
order. In view of these circumstances the petition to 
review the consent order to cease and desist fails to state 
grounds upon which the relief prayed can be granted and 
should be dismissed. Swift & Co. v. United States, 276 
U.S. 311 (1928). 

II 


The Administrative Procedure Act does not provide the 
basis for a court of appeals to entertain a petition to review 
an order of the Commission denying a motion to reopen 
and modify a cease-and-desist order. The provisions of 
that Act contemplate review by courts of original juris- 
diction under their general equity power. The Clayton 
Act does not provide for the review of orders other than 
orders to cease and desist. To allow review in the manner 
sought by petitioner would carve a large loophole into the 
finality provisions of Public Law 86-107. The petition to 
review the Commission’s denial of petitioner’s motion to 
reopen and modify the cease-and-desist order does not 
state grounds upon which the relief prayed can be granted 
and should be dismissed. 

Til 


The fact that under the provisions of Public Law 86- 
107 violations of a Commission order entail liability for 
civil penalties does not affect the Commission’s power 
to issue orders broad enough in scope ‘‘effectively to close 
all roads to the prohibited goal.’’ The order issued 
against petitioner prior to enactment of Public Law 86- 
107 is just as valid today as it was the day it was issued 


~ 
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and petitioner’s claim to a narrower order is without merit. 
Petitioner has shown no sound reason why the Commis- 
sion’s order is not valid and accordingly no ground upon 
which it should be modified or set aside. 


IV 


Public Law 86-107 changes no substantive rights. It 
is solely prospective in operation and wholly procedural. 
It does not operate to exact penalties for acts of violation 
committed before its enactment. 

By the plain terms of Public Law 86-107 the new en- 
forcement procedure applies to all outstanding orders 
except those as to which review or enforcement proceed- 
ings had been initiated before the enactment of the amend- 
ment. This construction fully satisfies Constitutional re- 
quirements, for petitioner and others subject to pre-amend- 
ment orders have had full opportunity for seeking judicial 
review. Petitioner had no vested ‘‘right’’ to violate the 
Commission’s order and obtain that type of review which 
was incidental to an enforcement proceeding brought by 
the Commission. Such enforcement procedure was for 
the benefit of the public, not a respondent, and the right 
of review incident thereto was limited to the respondent’s 
protection against Court enforcement of an invalid order. 


ARGUMENT 
Preliminary Statement 


On December 16, 1959, this Court denied the Commis- 
sion’s Motion to Dismiss Petition to Review Orders of the 
Federal Trade Commision, but ‘‘without prejudice to a 
renewal at the hearing on the merits.’’ Accordingly, the 
Commission here and now renews that motion. The argu- 
ment on this is set forth at pages 11-17, under Parts I 
and II. 

Petitioner’s brief contains several unfounded statements 
and others which are grossly misleading. Because these 
statements disparage the Commission’s integrity in its 
dealings with Congress as well as in its enforcement of the 
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laws entrusted to its administration, we deem it necessary 
that they be carefully scrutinized. 

Interlarded throughout petitioner’s brief (Br. 6, 7, 11, 
12, 18) appear the assertions that the Commission ‘‘as- 
sured’’ Congress that if Public Law 86-107 were enacted 
into law the Commission ‘‘would draft its orders in more 
specific terms” (Br. 6) and that ‘‘On the basis of these 
promises, Congress passed Public Law 86-107” (Br. 11). 
These are quite without basis in fact. 

Not only did the Commission never ‘‘assure’’ Congress 
that it would alter or modify its policy in selecting the 
remedy deemed most suitable to prevent recurrence of 
unlawful practices in the event Public Law 86-107 was 
enacted, but there is no support whatever for the state- 
ment that enactment of the statute was based on such 
assurance. 

In hearings before Subcommittee No. 5 of the House 
Committee on the Judiciary on S. 726, which with certain 
amendments became Public Law 86-107, the Commission 
spokesmen expressly told the Committee that the ‘‘breadth 
of orders’’ argument, pressed by certain bar associations 
in opposing the bill, was irrelevant to the question of 
whether Clayton Act orders should become final.* Cer- 
tainly no ‘‘assurances’’ of a change in policy in drafting 
orders can be read into this testimony, and the Committee 
did not so interpret it when it made its report. H.R. 
Rep. No. 580, 86th Cong., 1st Sess. (1959). Yet in support 
of its statement that such assurances were given, peti- 
tioner cites (Br. 11, 18) a paragraph of that report.‘ 


3 Hearings Before the Subcommittee (No. 5) of the Committee 
on the Judiciary of the House of Representatives, 86th Cong., 1st 
Sess. 19. 34 (1959). 


4“Qpponents of this bill have been concerned with an asserted 
vagueness and uncertainty in the provisions of cease-and-desist 
orders promulgated by the Federal Trade Commission. The oppo- 
nents also have been concerned with the possible harsh results that 
could flow from imposition of the maximum penalties provided in 
the bill. Their objections are not persuasive. The committee 
intends that the commissions and boards affected by the bill will 
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The very text of this paragraph fully refutes petitioner’s 
statement instead of supporting it. The Committee Re- 
port specifically states that Congress intended the Com- 
mission to make a ‘‘continuous effort to issue orders that 
are as definitive as possible ;’’ it did not suggest any change 
in Commission policy. Moreover, the Committee Report 
rejected as ‘‘not persuasive’’ the same objections to ‘‘an 
asserted vagueness and uncertainty in the provisions of 
cease-and-desist orders’’ and ‘‘possible harsh results’’ 
flowing therefrom, upon which petitioner bases its argu- 
ment before this Court. 

Petitioner complains (Br. 11, 12) that the Commission 
arbitrarily and capriciously dismissed the motion to re- 
open and modify the cease-and-desist order without con- 
sidering the merits of the motion. That contention com- 
pletely ignores the Commission’s order itself which, after 
reciting the grounds alleged by petitioner, specifically 
ruled that— 


. .. the changes in the procedures for the enforce- 
ment of orders to cease and desist issued under the 
Clayton Act brought about by the enactment of Pub- 
lic Law 86-107 afford no basis for the modification of 
a previously entered order... . [JA 45] 


Citing the Commission’s Rules of Practice, petitioner 
argues (Br. 9) that those rules make ‘‘necessary’’ the modi- 
fying or setting aside of the order to cease and desist in 
the light of changed conditions. Petitioner quite over- 
looks the important fact that the Commission’s rule is 
merely a restatement of the statute wherein the Commis- 
sion’s power to reopen, modify or set aside its orders has 
always been couched in permissive, never mandatory, lan- 


make a continuous effort to issue orders that are as definitive as 
possible. In any event, under this bill a respondent who is dis- 
satisfied with the terms of the order of the commission or board 
may correct its deficiencies through judicial review.” (H.R. Rep. 
No. 580 at 6, emphasis supplied. JA 70) 
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guage. The rule is no more mandatory than the statute. 
Parts I and II of the Commission’s brief (pp. 11-17, 
infra) correspond to points I and II of petitioner’s brief 
(Br. 8-13); part III (pp. 17-24, infra) covers the con- 
tentions set forth at points III, V, VIII and IX of peti- 
tioner’s brief (Br. 13-16, 17, 19-22), and part IV (pp. 24 
31, infra) relates to the contentions set forth at points 
IV, VI and VII of petitioner’s brief (Br. 16-17, 18-19). 


5 Rule 27. Reopening of proceedings. (a) In any case where an 
order to cease and desist has been issued by the Commission it may, 
upon notice to the parties, modify or set aside, in whole or in part, 
its report of findings as to the facts or order in such manner as it 
may deem proper at any time prior to expiration of the time allowed 
for filing a petition for review or prior to the filing of the transcript 
of record in the proceeding in a United States Court of Appeals 
pursuant to a petition for review or for enforcement of such order. 

(b) In any case where an order to cease and desist issued by 
the Commission has become final by reason of court affirmance or 
expiration of the statutory period for court review without a peti- 
tion for such review having been filed, the Commission may at any 
time after reasonable notice and opportunity for hearing as to 
whether changed conditions of fact or of law or the public interest 
so require, reopen and alter, modify or set aside in whole or in 
part its report of findings as to the facts or order therein whenever 
in the opinion of the Commission such action is required by said 
changed conditions or by the public interest. [Certain emphasis 
supplied. F.T.C. Rules of Practice, 16 C.F.R. § 3.27 (Supp. 1959).] 


* * * 


Under Section 11, prior to amendment, the pertinent portion of 
the section reads (p. 38, infra): 


. . . Until the record in such hearing shall have been filed in 
a United States court of appeals as hereinafter provided, the 
Commission .. . may at any time, upon such notice, and in 
such manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order issued by it under 
this section . .. . (Emphasis supplied.) 


After amendment by Public Law 86-107 the pertinent portion of 
Section 11, redesignated 11(b), read as follows (p. 33, infra): 


. . . Until the expiration of the time allowed for filing a peti- 
tion for review, if no such petition has been duly filed within 
such time, or, if a petition for review has been filed within 
such time then until the record in the proceeding has been filed 
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I 


The petition to review the consent order does not state grounds 
upon which the relief prayed can be granted and should be 
dismissed 
Swift & Co. v. United States, 276 U.S. 311 (1928) (the 

first Swift case) is dispositive of the question of whether 

this Court should entertain the instant petition to review 

a cease-and-desist order issued by consent. 

In that case, approximately four years after a consent 
decree was entered in a suit by the United States in the 
Supreme Court of the District of Columbia, two of the 
defendants filed motions in that Court to vacate the decree 
on the ground that it was void. The motions were over- 
ruled. The Supreme Court of the United States affirmed, 
setting forth the general principles of law to be applied 
in the review of such consent decrees: 


The decree sought to be vacated was entered with 
the defendants’ consent. Under the English practice 


a consent decree could not be set aside by appeal or 
bill of review, except in case of clerical error... . 
In this Court a somewhat. more liberal rule has pre- 


in a court of appeals of the United States, as hereinafter pro- 
vided, the Commission or Board may at any time, upon such 
notice and in such manner as it shall deem proper, modify or 
set aside, in whole or in part, any report or any order made 
or issued by it under this section. After the expiration of the 
time allowed for filing a petition for review, if no such petition 
has been duly filed within such time, the Commission or Board 
may at any time, after notice and opportunity for hearing, 
reopen and alter, modify, or set aside, in whole or in part, any 
report or order made or issued by it under this section, when- 
ever in the opinion of the Commission or Board conditions of 
fact or of law have so changed as to require such action or if 
the public interest shall so require: Provided, however, That 
the said person may, within sixty days after service upon him 
or it of said report or order entered after such a reopening, 
obtain a review thereof in the appropriate court of appeals 
of the United States, in the manner provided in subsection (c) 
of this section. [Certain emphasis supplied.] 
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vailed. Decrees entered by consent have been reviewed 
upon appeal or bill of review where there was a claim 
of lack of actual consent to the decree as entered, ... 
or of fraud in its procurement, ... or that there was 
lack of fedaral jurisdiction because of the citizenship 
of the parties .... But a decree, which appears by 
the record to have been rendered by consent, is always 
affirmed, without considering the merits of the cause.’’ 
Nashville, Chattanooga & St. Louis Ry. Co. v. United 
States, 113 U.S. 261, 266 .... Where, as here, the 
attack is not by appeal or by bill of review, but by a 
motion to vacate, filed more than four years after the 
entry of the decree, the scope of the enquiry may be 
even narrower ... It is not suggested by Swift and 
Armour that the decree is subject to infirmity because 
of any lack of formal consent, or fraud, or mistake. 
But eight reasons are relied on as showing that, in 
whole or in part, it was beyond the jurisdiction of the 
court. [276 U.S. at 323-324, emphasis supplied.] 


This Court has declared, in Curry v. Curry, 65 App. D.C. 
47, 49, 79 F.2d 172, 174 (D.C. Cir. 1935), that a ‘‘consent 
decree, within the purview of the pleadings and the scope 
of the issues, is valid and binding upon all parties consent- 
ing, open neither to direct appeal nor collateral attack.”’ 

Consent orders issued by administrative agencies are 
comparable to consent decrees entered by United States 
District Courts. The Seventh Cireuit has stated that a 
company’s ‘‘consent that the cease and desist order might 
issue waived every defense except a challenge of the juris- 
diction of the Commission over the subject matter.’’ Ma- 
tional Candy Co. v. Federal Trade Commission, 104 F.2d 
999, 1006 (7th Cir. 1939), cert. denied, 308 U.S. 610. 

The National Labor Relations Board has made use of a 
consent-order procedure, and without exception the courts 
have refused to inquire into the validity of its consent 
orders. In National Labor Relations Board v. Central Mis- 
souri Telephone Co., 115 F. 2d 563 (8th Cir. 1940), after 
hearing and report by the trial examiner, the respondent 
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stipulated with the Board the facts relative to the question 
of the Board’s jurisdiction, which respondent contested, 
waived the making of other findings of fact and conclusions 
of law, and consented that the Board issue an order. Upon 
petition for enforcement it was argued by respondent that 
the order should be set aside because the Board had made 
no finding that respondent was engaged in any unfair labor 
practice. The Court said (p. 567): 


The respondent is clearly not entitled to complain of 
any lack of a finding by the Board in this respect. Fol- 
lowing the report of the trial examiner the respondent 
expressly waived its right to findings of fact by the 
Board and consented that the Board issue its order 
based upon the entire record. The waiver precludes 
a complaint on this score. 


In National Labor Relations Board v. J. L. Hudson Co.. 
135 F. 2d 380, 383-384 (6th Cir. 1943), cert. denied, 320 
U.S. 740, the sole matter contested before the Board was 
the question of the Board’s jurisdiction. A stipulation 


was entered into by which the respondent waived a hearing 
and the making of findings of fact and conclusions of law, 
and waived the right to contest the validity of the order 
entered except as to the jurisdiction of the Board. On 
petition for enforcement the respondent urged that the 
order was invalid because there was no finding that the 
respondent was engaged in unfair labor practices. The 
Court held that the stipulation as to the agreed order pre- 
cluded the respondent from raising the question of the 
order’s validity and said (p. 384): 


Hindrance rather than aid would be given to expedi- 
tious and inexpensive procedure before the National 
Labor Relations Board were the Courts of Appeals, 
being vested with jurisdiction to enforce or to deny 
enforcement of the Board’s orders, to say that an 
employer may not lawfully waive the requirement 
which would otherwise exist, that the Board make 
findings of fact with respect to unfair labor practices, 
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or that the antagonists may not stipulate concerning 
the order to be entered by the Board, with its ap- 
proval. 


Petitioner does not attack the procedure followed by the 
Commission, nor does it allege that the Commission com- 
mitted error in issuing the consent order. It does not 
allege lack of consent to the order issued; in fact, it admits 
such consent. It does not charge fraud in the procurement 
of the order. It does not challenge the Commission’s juris- 
diction to issue the order; to the contrary, the agreement 
contains admissions of the jurisdictional allegations of the 
complaint.® 

Accordingly, under the rule of the first Swift case peti- 
tioner has stated no grounds upon which the relief prayed 
can be granted. 

Petitioner relies heavily upon United States v. Swift & 
Co., 286 U.S. 106 (1932) (the second Swift case) to support 
its argument that an appeal does lie from a consent decree 
where an order’s vacation or modification is sought upon 
the grounds of changed conditions of law or fact. But that 
case is altogether inapposite. There, the Supreme Court 
of the District of Columbia (the issuing court) granted a 
motion to modify its earlier consent decree on the ground 
of changed conditions of fact.7 Upon review of the order 
granting such modification, the Supreme Court of the 
United States held, in the face of argument by the defend- 
ant to the contrary, that the Supreme Court of the District 
of Columbia, the court of first instance, had the power to 
modify its own consent decree. The language from that 
decision quoted extensively by petitioner relates solely to 
the power of the issuing tribunal to modify its own consent 
decree on the basis of changed conditions of fact or law.® 


© Petitioner admits (Br. 8) that it is not attacking the validity 
of the order as of the date it was issued. 

7 The Clayton Act both before and after the advent of Public 
Law 86-107 provides for review where modification is granted. 

8 The Commission, of course, recognizes its power, where justified, 
to set aside or modify orders because of changed conditions of fact 
or law or because the public interest so requires. See n. 5, p. 10, 


The second Swift case does not stand for the proposition 
that an appellate court can entertain a petition to review a 
consent order to cease and desist on the allegation of 
changed conditions of fact or law where the Commission 
has declined to reopen a case and modify the order.® Peti- 
tioner cites no case which interprets the second Swift case 
to the contrary, nor are we aware of any such case. 

It is respectfully submitted that_alleged grounds of 
changed conditions of fact or law a§defeat the application 
of the first Swift case here. For in the absence of allega- 
tions of lack of consent to the order, fraud in the procure- 
ment of the order or lack of jurisdiction in the issuing, no 
relief is possible on an appeal from that consent decree. 
This is particularly true where, as here, it is conceded that 
the Commission’s order was in all respects valid when it 
was issued. (See Pet. Br. p. 8.) Accordingly, it is sub- 
mitted that the petition to review the order to cease and 
desist should be dismissed. 


II 


The petition to review the Commission’s order denying the 
motion to reopen the proceedings and modify the order 
to cease and desist does not state grounds upon which the 
relief prayed can be granted and should be dismissed 


Invoking Sections 10(a), (¢), and (e) of the Administra- 
tive Procedure Act (5 U.S.C. 1009(a), (c), (e)) petitioner 
contends (Br. 10) that this Court has jurisdiction to review 
the Commission’s order denying petitioner’s motion to re- 
open the proceeding and modify the order to ecase and 
desist. 


supra, The Commission held here, however, that Public Law 86-107 
was not such a change of law as warranted modification. 

® The Supreme Court in the second Swift case reversed the lower 
court’s modification of the consent decree stating, “(Nothing less 
than a clear showing of grievous wrong evoked by new and unfore- 
seen conditions should lead us to change what was decreed after 
years of litigation with the consent of all concerned,” and “What 
was then solemnly adjudged as final composition of an historic 
litigation will not lightly be undone at the suit of the offenders, 
and the composition held for nothing.” (286 U.S. at 119-120.) 
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If the provisions of those sections are at all applicable 
to the order denying petitioner’s motion to reopen and 
modify, they contemplate review by a court of original 
jurisdiction under its general equity power,” and not re- 
view of such orders by courts of appeals upon petition to 
review. Nothing in the Clayton Act provides for review 
by courts of appeals of any type of order other than an 
order to cease and desist. Cf. Chamber of Commerce of 
Minneapolis v. Federal Trade Commission, 280 Fed. 45, 
47 (Sth Cir. 1922). Not only is this clear from the language 
of the statute, both before and after amendment, but it is 
the only construction compatible with the effective adminis- 
tration of the Clayton Act. 

Under Public Law 86-107 Commission orders, sooner 
or later, must become final, whether the time allowed for 
filing a petition to review has elapsed or whether review 
has been completed. But whenever such an order does 
become final it is thereafter presumed valid, and the party 
bound by it must obey it or be exposed to civil actions for 
penalties. It is in this manner that Congress has provided 
for the more expeditious enforcement of Clayton Act 
cease-and-desist orders. 

Though not faced with the impossible task of having to 
perfect an appeal after a cease-and-desist order has be- 
come final and the right to review no longer available, peti- 
tioner finds itself in a somewhat analogous position for it 
desires to perfect an appeal in a situation where, by 
consenting to a cease-and-desist order, it has drastically 
limited its right to petition for review.” If petitioner 
is correct in its contention that it may petition to review 
the Commission’s denial of a motion to reopen and modify 
an outstanding order to cease and desist by invoking the 
provisions of the Administrative Procedure Act, the con- 
cept of the finality of Clayton Act orders is defeated. For 
under petitioner’s theory, anyone subject to a final order 


10 We do not mean by this that petitioner can show a cause of 
action which would support a complaint in a United States district 
court. s 


$ 
11 See pp. 11-14, supra. 
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could at any time perfect a judicial review in a court of 
appeals by filing with the Commission a spurious motion 
to reopen and modify the order and then, upon denial 
thereof, petitioning to review that denial. 

The general equity power of a court of original juris- 
diction is invoked by inter alia stating grounds for equit- 
able relief in a complaint. Unlike a petition to review 
filed in an appellate court under statutory provisions,’ 
such a complaint can be directly attacked on the merits 
and cases not involving real and substantial questions sum- 
marily disposed of without trial. 

Application of the Administrative Procedure Act to 
courts of appeals’ review of Commission matters in the 
manner proposed by petitioner would severely impair the 
scheme of expeditious enforcement provided by Public 
Law 86-107. Petitioner is attempting to do indirectly that 
which it -could not do directly, and its petition to review 
the Commission’s order denying the motion to reopen and 
modify the order to cease and desist should therefore be 
dismissed. 


I 


Public Law 86-107 affords no basis for modifying or setting 
aside a consent order to cease and desist issued before 
enactment 


Under the procedures in effect when the consent agree- 
ment was executed (Section 11, Clayton Act. 38 Stat. 734, 
as amended; 15 U.S.C. 21 (1958) (p. 38, infra) ) the Commis- 
sion, whenever a person subject to an outstanding order 
to cease and desist failed or neglected to obey its terms, 
could apply to an appropriate court of appeals for en- 
forcement of the order. The person bound by the order 


126) |. [T]he Cireuit Court of Appeals has no original jurisdic- 
tion, and possesses only such appellate jurisdiction as is conferred 
by statute.” Realty Acceptance Corp. v. Montgomery, 284 U.S. 
547, 549 (1932). See also Railway Co. v. O'Neal, 10 App. D.C. 
205, 244 (D.C. Cir. 1897), affirmed sub nom. Capital Traction Co. 
v. Hof, 174 U.S. 1 (1899); Chamber of Commerce of Minneapolis 
v. Federal Trade Commission, 280 Fed. 45, 47 (8th Cir. 1922). 
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could at any time obtain a review of such order in a like 
court. If the order was valid and the Commission made 
the proper factual showing of disobedience, the court of 
appeals would issue its decree affirming and enforcing the 
order. Thereafter, violations of the court’s decree could 
eventuate in criminal contempt proceedings, with appropri- 
ate penalties. 

Public Law 86-107 (p. 33, infra), amending Section 11 of 
the Clayton Act, provided ‘‘for the more expeditious 
enforcement of cease and desist orders issued thereunder’’ 
(78 Stat. 243). The amendment provided that after is- 
suance of a cease-and-desist order, the respondent would 
have 60 days in which to file a petition to review in an ap- 
propriate court of appeals. The amendment further pro- 
vided that such cease-and-desist orders would become final 
‘“ypon the expiration of the time allowed for filing a peti- 
tion for review’’ or, if a petition to review was filed, at 
certain other specified times at the conclusion of court 
proceedings. The penalty clause contained in the amend- 
ment provided that persons violating an order which had 
become final would ‘‘forfeit and pay to the United States 
a civil penalty of not more than $5,000 for each violation.”’ 

Petitioner states (Br. 14), and correctly so, we believe, 
that under the procedure for enforcement in effect before 
enactment of Public Law 86-107 it would have had to be 
found in violation of the Clayton Act three times before 
penalties could have been imposed. The first violation 
would result in a cease-and-desist order after administra- 
tive proceedings before the Commission; the second viola- 
tion would result in the Commission’s filing application for 
enforcement with a court of appeals and decree of enforce- 
ment entered by the court; the third violation would result 
in criminal contempt proceedings and appropriate pen- 
alties. 

Petitioner’s interpretation (Br. 14) of the changes 
brought about by the enactment of Public Law 86-107 is, 
however, erroneous. It claims (Br. 14) that because the 
two judicial proceeding contained in the old enforcement 
procedure are eliminated it has ‘‘no longer an opportunity 
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to present evidence to the Court in [its] defense.’’ But 
petitioner is here, to the extent a consent order is review- 
able, exercising its right to judicial review, and before the 
sanction of civil penalties could be applied to petitioner, it 
would have, under Public Law 86-107, a full judicial hear- 
ing and an opportunity to defend on the ground that its 
practices do not violate the order. 

Inasmuch as judicial safeguards are contained in Public 
Law 86-107, petitioner’s reference to the ‘‘fear’’ voiced by 
congressional opponents is spurious. It should be noted 
that the Congressional Committee itself characterized these 
‘‘fears’’ as ‘‘not persuasive’’ (JA 70) and Congress en- 
acted Public Law 86-107 in spite of them. 

Petitioner states (Br. S) that it is not attacking the va- 
lidity of the cease-and-desist order as of the date it was 
issued. Since petitioner is here contending that this order 
should be modified or set aside (Br. 23), it is in actuality 
attacking the validity of the order. The unmistakable 
burden of petitioner’s argument (Br. 18) is that the out- 
standing cease-and-desist order, because of its allegedly 
‘“broad and vague’’ language, is no longer valid in the 
light of the change in enforcement procedure brought 
about by enactment of Public Law 86-107. 

Although petitioner’s argument (Br. 13-16) is not en- 
tirely clear to us, it appears from the relief prayed that 
petitioner believes that, as a matter of law, it would now 
be able to secure a narrower order than the one outstand- 
ing against it, either because where ‘‘civil penalties’’ at- 
tach to orders such orders must necessarily be narrower 
in scope, or because consent orders are necessarily broader 
than orders issued after contested proceedings (see Br. 18). 

Neither of these grounds supports the proposition that 
the outstanding order is in any way invalid. It is just as 
valid now as it was the day it was issued. 

The Commission’s power to issue cease-and-desist orders 
sufficiently broad to be effective is now established beyond 
cavil; this power is independent of the nature of the sanc- 
tions to be applied in case of violation. The leading deci- 
sion on the nature and extent of this power is Federal 
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Trade Commission v. Ruberoid Co., 343 US. 470 (1952), 
wherein the Supreme Court said: 


. .. Orders of the Federal Trade Commission are 
not intended to impose criminal punishment or exact 
compensatory damages for past acts, but to prevent 
illegal practices in the future. In carrying out this 
function the Commission is not limited to prohibiting 
the illegal practice in the precise form in which it is 
found to have existed in the past. If the Commission 
is to obtain the objectives Congress envisioned, it can- 
not be required to confine its road block to the narrow 
lane the transgressor has traveled; it must be allowed 
effectively to close all roads to the prohibited goal, so 
that its order may not be by-passed with impunity ... 
(343 U.S. at 473.] 


The approval given in Ruberoid to such broad orders 
has been reiterated by the Supreme Court in other cases 
where violations of similarly broad orders would involve 
civil penalties under Section 5 of the Federal Trade Com- 
mission Act. (15 U.S.C. 45). Federal Trade Commission 
v. National Lead Co., 352 U.S. 419 (1957); Federal Trade 
Commission v. Mandel Bros., Inc., 359 U.S. 385 (1959). 

In National Lead the Commission had found that certain 
companies had conspired to adopt and use a zone deliv- 
ered-price system in the sale of a particular product. The 
Commission issued an order which prohibited the com- 
panies from entering into or carrying out any planned 
common course of conduct, agreement or conspiracy to 
sell at prices determined by a system resulting in identical 
prices at points of sale. The order further prohibited 
each of the respondents singly from using a zone deliv- 
ered-price system ‘‘for the purpose or with the effect of 
systematically matching the delivered price quotations with 
delivered prices of other sellers.’’ National Lead Co., 49 
F.T.C. 791, 873 (1953). The Seventh Circuit vacated the 
latter portion of the order, on the ground that ‘‘[lJawful 
acts do not become automatically unlawful because of an 
administrative guess that a declaration of their illegality 
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may facilitate enforcement of a valid order.”’ National 
Lead Co. v. Federal Trade Commission, 227 F. 2d 825 
(7th Cir. 1955). 

After expressly applying the Ruberoid doctrine, the 
Supreme Court reversed, saying (352 U.S. at 510): 


Respondents pose hypothetical situations which they 
say may rise up to plague them. However ‘‘we think 
it would not be good judicial administration,’’ . . . to 
strike the contested paragraph of the order to meet 
such conjectures. The Commission has reserved juris- 
diction to mect just such contingencies. As actual sit- 
uations arise they can be presented to the Commis- 
sion in evidentiary form rather than as fantasies. 
And, we might add, if there is a burden that cannot 
be made lighter after application to the Commission, 
then respondents must remember that those caught 
violating the Act must expect some fencing in... 


The Commission’s Mandel Bros., Inc. proceeding arose 
under the provisions of the Fur Products Labeling Act (65 
Stat. 175: 15 U.S.C. 60). Section 4 of that Act, covering 
the misbranding of fur products, enumerates six specific 
items whose absence on a label shall be deemed to constitute 
misbranding. The Commission found inter alia that Man- 
del Bros. had failed to label products in but three of the 
six enumerated particulars. The Commission issued an 
order, violation of which is punishable by civil penalties, 
prohibiting Mandel Bros. from failing to label its fur prod- 
ucts in any of the six particulars (F.T.C. Docket No. 6334). 

The Seventh Cireuit deleted from the order the three 
paragraphs covering the practices which the Commission 
found Mandel Bros. had not violated, stating (Mandel 
Bros., Inc. v. Federal Trade Commission, 254 F. 2d 18, 21 
(7th Cir. 1958) ) : 


_.. We find no difficulty in subscribing to the doc- 
trine that a cease and desist order does not have to be 
limited to the illegal practice in the precise form it is 
found to exist or that those caught violating the Act 
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must expect some fencing in but we canot affirm an 
order requiring one to cease and desist from doing that 
which the Commission specifically found it did not do. 


Citing Ruberoid and other cases, the Supreme Court re- 
versed the Seventh Circuit on this point, saying (359 U.S. 
at 392-393) : 


. .. One cannot generalize as to the proper scope 
of these orders. It depends on the facts of each case 
and a judgment as to the extent to which a particular 
violator should be fenced in. Here, as in Sherman Act 
decrees ... the question of the extent to which related 
activity should be enjoined is one of kind and degree. 
We sit only to determine if the trier of facts has exer- 
cised an allowable discretion. Where the episodes of 
misbranding have been so extensive and so substantial 
in number as they were here, we think it permissible 
for the Commission to conclude that like and related 
acts of misbranding should also be enjoined as a pro- 
phylactic and preventive measure.™ 


Not only is the power of the Commission to issue broad 
orders in Clayton Act cases unaffected by the enactment of 
Public Law 86-107 but a comparison of orders issued pur- 
suant to consent agreement with those issued after full 
litigation shows great similarity in scope." 


18 The Commission acceded to the substitution of a general pro- 
hibition for the six specific prohibitions, the scope and breadth of 
the order, however, remaining unchanged. 


14 Compare the order outstanding against petitioner (JA. 27-28, 
34) with orders issued and affirmed in the matters of P. Sorensen 
Manufacturing Co. (involving Section 2(a) of the Clayton Act), 
P. Sorensen Manufacturing Co. v. Federal Trade Commission, 100 
App. D.C. 406, 246 F.2d 687 (D.C. Cir. 1957) and P. Lorillard Co. 
(involving Section 2(d) of the Clayton Act), P. Lorillard Co. v. 
Federal Trade Commission, 267 F.2d 439 (3d Cir. 1959), cert. 
denied, 361 U.S. 923. The pertinent provisions of the P. Lorillard 
order directed that it cease and desist from— 


Paying or contracting for the payment of anything of value to, 
or for the benefit of, any customer of Respondent as com- 
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Petitioner has no basis for expecting that should the 
proceedings be reopened it will get a narrower order. 

We cannot agree that the questions raised by petitioner 
under its points VIII and IX (Br. 19-22) are proper for 
determination by this Court at this time. The only deter- 
mination which the Commission has made with respect to 
these issues is that (1) they do not afford grounds for 
modification of the outstanding order to cease and desist 
and (2) that on the basis of a promotional advertising plan 
petitioner’s compliance report was rejected.” In Vulcan- 
ized Rubber dé: Plastics Co. v. Federal Trade Commission, 
103 App. D.C. 384, 258 F. 2d 684 (D.C. Cir. 1958), this 
Court recently rejected a request for judicial review of the 
Commission’s administrative construction of the breadth 
of an order. There when its compliance report was re- 
jected, Vulcanized Rubber argued that the Commission’s 
interpretation of breadth of the order was improper and 
requested modification of that order. This Court said: 


... We do not understand the order as written 
to be challenged, but only the Commission’s sub- 


sequent interpretation of its order. However, this 
interpretation may be changed or it may never be 
enforced. We hold there is no controversy calling 
for judicial review of the interpretation at the pres- 
ent time .. . [103 App. D.C. at 385, 258 F. 2d at 
685] [Court’s emphasis.] 


pensation or in consideration for any services or facilities 
furnished by or through such customer in connection with the 
offering for sale, sale or distribution of any of Respondent’s 
products, unless such payment or consideration is made avail- 
able on proportionally equal terms to all other customers com- 
peting in the distribution of such products. 


15 Petitioner’s assertion (Br. 3) that the Commission’s Divi- 
sion of Compliance had agreed with it to “attempt to arrive at a 
stipulated set of facts on which to seek court determination of 
the legality of the plan” is misleading. Actually the Compliance 
Division proposed that enforcement could be sought on a proper 
stipulated set of facts under Section 11 of the Clayton Act before 
amendment by Public Law 86-107. 
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Reduced to its essence, petitioner’s position before this 
Court is that owing to the enactment of Public Law 86-107 
the Commission’s consent order has become an effective 
deterrent to further violation of the Clayton Act more 
quickly than petitioner anticipated. But there is no merit 
in petitioner’s attempt to fabricate positive virtue out of 
a serious deficiency in the earlier statutory scheme of sanc- 
tions. Petitioner was bound to obey the order even if no 
amendment had been enacted altering the procedural ma- 
chinery for enforcement. It surely cannot be heard to 
contend that it had a right to violate it and thereby chal- 
lenge the Commission to seek a judicial enforcement 
(though it of course had a right to file its own petition for 
review of the order). Congress intended that Commission 
Clayton Act orders be obeyed. Public Law 86-107 is pat- 
ently a reaffirmation of this intention because the amend- 
ment, while it leaves all substantive provisions of the Clay- 
ton Act unchanged, now provides, for the first time, an 
effective means by which the Commission can secure future 
obedience to such orders. 

As we have said before, the consent order is as valid 
now as it was when issued. Petitioner has not shown the 
contrary, nor has it shown any persuasive ground, equi- 
table or otherwise, for modifying the valid order of the 
Commission, the issuance of which it agreed to in writing 
and the validity of which it agreed not to contest. 


IV 


Public Law 86-107 applies to orders outstanding on the date 
of its enactment, and such application does not render it 
unconstitutional 7° 


While petitioner concedes (Br. 16-17) that Public Law 
86-107 works only ‘‘procedural changes’’ in Section 11 of 
the Clayton Act as to the manner of enforcing Clayton Act 
orders, it argues that these changes do not apply to the 
enforcement of orders issued under Section 11 before 


16 This portion of our argument is in answer to petitioner’s Points 
IV, VI, and VII. 
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amendment. We think the amendment, by its plain terms, 
applies to all outstanding orders, except those as to which 
enforcement or review proceedings had been initiated prior 
to enactment of the amendment. 

Section 1 of Public Law 86-107 makes no distinction be- 
tween orders outstanding upon the date of enactment and 
those to be issued in the future. Section 1 ‘‘redesignates’’ 
the first and second unnumbered paragraphs of old Section 
11 as subsections (a) and (b) of amended Section 11. (See 
p. 33, infra.) The second unnumbered paragraph of old 
Section 11 provided for the issuance by the Commission 
of orders to cease and desist. This procedure was left 
unchanged by the amendment, so that any reference in the 
amendment to orders issued under subsection (b) neces- 
sarily, we think, applies to orders issued both before and 
after enactment of the amendment. Subsection (g) of 
amended Section 11 provides for the finality of ‘‘ Any order 
issued under subsection (b)’’ of the Act. Since the perti- 
nent provisions of subsection (b), as we have stated, are 
identical with the corresponding provisions of the second 
unnumbered paragraph of old Section 11, merely having 
been ‘‘redesignated’’? by Public Law 86-107, the finality 
provisions of subsection (g) plainly apply alike to orders 
issued prior to the enactment of the amendment and to 
orders to be issued in the future. 

The intention of Congress that Section 1 of Public Law 
86-107 apply to all outstanding orders except those as to 
which enforcement or review proceedings had been initiated 
in a court of appeals is made even more clear by Section 2 
of Public Law 86-107. If such were not the intention of 
Congress there would have been no reason to include Section 
2 in the amendment at all, for only such a purpose would 
have prompted it to exclude from the operation of Section 
1 those orders as to which court proceedings had been ini- 
tiated under the third and fourth paragraphs of Section 11 
before amendment.?7 And if Congress had intended to 


17 Where a statute expressly excludes certain situations from its 
operations, the inference is a strong one that no other exception 
was intended, and accordingly, enlargement of the exception by 
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exclude all outstanding orders from the operation of the 
amendment, it could readily have accomplished that by 
merely omitting the words italicized below: 


Sec. 2. The amendments made by section 1 shall 
have no application to any proceeding initiated before 
the date of enactment of this Act under the third or 
fourth paragraph of section 11 of the Act entitled ‘‘.An 
Act to supplement existing laws against unlawful re- 
straints and monopolies and for other purposes,”’ . 
Each such proceeding shall be governed by the provi- 
sions of such section as they existed in the day preced- 
ing the date of enactment of this Act.”* 


The third and fourth paragraphs of Section 11 dealt 
only with the initiation of court proceedings to enforce or 
to review Commission orders to cease and desist. Thus 
Section 2 of Public Law 86-107 clearly presupposes that 
the new type of enforcement provided by Section 1 shall 
apply, with the noted exceptions, to orders outstanding at 
the time of enactment. 


Petitioner’s argument (Br. 16-17) implies, if it does not 
directly assert, that if Public Law 86-107 be applied to 
orders outstanding at the date of its enactment it is ‘‘retro- 
active,’”’ and statutes will not be construed to so apply 
unless there is explicit language or necessary implication 


eS 


implication is precluded. See Addison v. H olly Hill Fruit Products, 
Inc., 322 US. 607, 617, 618 (1944); Brooks v. St. Louis-San Fran- 
cisco Ry. Co., 180 F.2d 185, 187 (8th Cir. 1950), cert. denied, 339 
U.S. 966. 


18 The following statement appears in the House Judiciary Com- 
mittee Report on S. 726: 


“Section 2 provides that the amendments made in section 1 
shall not apply to any proceeding initiated before the date of 
enactment” [H.R. Rep. No. 580, 86th Cong., Ist Sess. 7 
(1959) ]. 


The Committee plainly was using the word “proceeding” in the 
above quotation in the same sense it is used in Section 2 of Public 
Law 86-107, wherein it includes only those orders as to which pro- 
ceedings to enforce or review orders had been initiated. 


27 


to that effect. Although petitioner itself points out (Br. 
17) the exception which procedural or remedial legislation 
such as Public Law 86-107 receives from the application of 
the stated doctrine of statutory construction,’® we empha- 
size that Public Law 86-107 is not a ‘‘retroactive’’ statute 
as that term is generally employed in reference to a stat- 
ute’s effect. Public Law 86-107 does not operate to exact 
penalties for acts of violation committed before its enact- 
ment. It changes no substantive rights. It is solely 
prospective in operation. What is more, being wholly 
procedural, it would not be objectionable even if it had a 
retroactive impact.” 

The courts have already lent their sanction to the very 
‘‘retroactivity’’ lamented by petitioner. In 1938 Congress 
amended the Federal Trade Commission Act by changing 
the procedure after entry of the order in substantially the 
same manner in which it has amended the Clayton Act 
by Public Law 86-107. Questions about the possible ‘‘ret- 
roactive’’ effect of that amendment, the Wheeler-Lea Act,” 
were soon raised. 


In Piwma v. United States, 126 F. 2d 601 (9th Cir. 1942), 
cert. denied, 317 U.S. 637, an appeal from a judgment for 


19 Citing Federal Broadcasting System v. Federal Communica- 
tions Commission, 99 App. D.C. 320, 239 F.2d 941 (D.C. Cir. 
1956) petitioner admits (Br. 17) that Public Law 86-107 is “pro- 
cedural.” In that case this Court said: “If the amendment is 
either procedural or remedial in character the settled rule permits 
its retroactive application.” 99 App. D.C. at 323, 239 F.2d at 
944. 

20 Because a statute is dependent upon antecedent facts for its 
application after enactment, it is not necessarily retroactive. In 
John McShain, Inc. v. District of Columbia, 92 App. D.C. 358, 205 
F.2d 882 (D.C. Cir. 1953), cert. denied, 346 U.S. 900, this Court 
approved the application of a use tax to purchases of materials 
made after enactment of said tax law but pursuant to fulfillment 
of a construction contract with the District of Columbia executed 
before enactment. The Court held that it was the purchase or 
use rather than the signing of the contracts that was the taxable 
event. In the instant matter it is the violation after enactment 
which is penalized, not the signing of the consent agreement. 


21 52 Stat. 111 (1938). 
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the United States in an action to recover civil penalties, the 
Ninth Circuit affirmed the judgment, stating in part: 


Because the Commission’s order was prior to the 
enactment of § 5(1) of the Federal Trade Commission 
Act, 15 U.S.C.A. § 45(1), under which this action was 
brought, appellant contends that ‘‘the award of pen- 
alties was ex post facto and constitutionally void.’’ 
There is nothing in the point, for, although the order 
was prior, appellant’s violations of the order were 
subsequent to the enactment. [126 F. 2d at 603-604.] 


In Ritholz v. March, 70 App. D.C. 283, 105 F. 2d 937 
(D.C. Cir. 1939), an appeal from a district court’s dismis- 
sal of an action to enjoin the Federal Trade Commission 
from prosecuting a complaint, it was contended that the 
substitution of a penalty for violation of an order in place 
of a contempt proceeding made the amendment illegal 
as to previous offenses and in view of that fact Congress 
must have intended a complete repeal of former Section 5. 
In holding that the amendment did not operate as a com- 


plete repeal of the former Section 5, this Court observed 
that the amendment— 


. . . leaves unchanged the Commission’s authority 
to prevent unfair methods of competition. Only the 
procedure after the issuance of an order by the Com- 
mission is changed. Under the original procedure 
the initiative in requiring obedience to the order was 
placed on the Commission. Under the amendment the 
order is final within sixty days unless the respondent 
shall apply to a court for a judicial review; and, if it 
be conceded that the change is to place a greater bur- 
den on appellant and others in like situation, the an- 
swer is that no one has a vested right in any given 
mode of procedure. 


In the case we have here, the act of Congress which 
constituted the Federal Trade Commission and defined 
its duties was changed by the amendment so as to 


enlarge the Commission’s field of operations and to 
revamp the procedure for enforcement of its orders. 
Both before and after the amendment the Commis- 
sion had precisely the same power to issue complaints, 
to make findings, and to render a decision, and that 
is what appellants now ask us to restrain. The Com- 
mission is not seeking to penalize appeliants for prior 
acts, but, as we have seen, is carrying on an administra- 
tive proceeding which at most can result in an order 
prospective in effect .... 105 F. 2d at 939 [emphasis 
supplied. ] 


Petitioner’s argument that there is a constitutional issue 
is ill-conceived. 

Attacking the Commission’s press release wherein per- 
sons subject to outstanding orders were advised that they 
would have 60 days from the date of enactment of Public 
Law 86-107 within which to petition for court review, peti- 
tioner characterizes it (Br. 18, 19) as a usurpation of legis- 
lative authority and hence improper. Actually the press 
release is no more than an expression of the Commission’s 
belief that the statute can be reasonably interpreted to 
provide a period of 60 days after passage within which to 
file petitions for review. We assume that the Court will 
give the Commission credit for knowing that it cannot 
amend the law; at the most, the statement is only an an- 
nounced indication of the Commission’s intention not to 
contest a petition for review filed within 60 days after 
enactment of Public Law 86-107 as being filed out of time 


22Jn its brief (Br. 1) as well as in its petition to review (not 
printed) petitioner asserts jurisdiction in the Court on the basis 
of the Clayton Act as it existed before the enactment of Public Law 
86-107. For the purpose of getting into Court, therefore, peti- 
tioner treats the amendment as if it does not apply to the order 
outstanding against petitioner. But, clearly, if the amendment 
does not apply to the order, there is no basis for granting any 
relief because the amendment is the sole change of fact or law 
asserted by petitioner as warranting the modification or setting 
aside of the order. 

The petition to review was filed within 60 days after the enact- 
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Petitioner contends (Br. 19) that if Public Law 86-107 
is construed to apply to orders outstanding upon the date 
of its enactment, it violates the ‘‘Constitutional guarantees 
of due process of law’’ in that it denies the ‘‘right of judi- 
cial review.’’*? But the consent order here involved, the 
validity of which petitioner solemnly waived the right to 
‘challenge or contest’? (JA 21), was issued on November 
3, 1958—more than eight months before the enactment of 
the amendment. During all this time, and even now (since 
the Commission does not contend the petition for review 
was filed out of time), the petitioner has had the right to 
obtain review to the extent review was not precluded by 
the consent agreement or by the inherent nature of consent 
orders (see supra, pp. 11-15).* That a pre-existing inde- 
terminate right of review, which has been in existence suf- 
ficiently long to fully satisfy Constitutional requirements, 
can be terminated by Congress can hardly be contested, 
and, as we read petitioner’s brief, is not contested here. 

The main thrust of petitioner’s argument in this con- 
nection seems to be that it had a vested right to the review 


which, under the procedure before amendment, was only 
incidental to an enforcement proceeding brought by the 
Commission under the third unnumbered paragraph of 
Section 11. This argument patently confuses the Constitu- 


ment of Public Law 86-107, and for that reason the Commission, 
as promised in its press release, does not contend that the petition 
was filed out of time. 


*31f, as we have argued supra, the consent order issued against 
petitioner is not reviewable, then petitioner is without standing 
to challenge the constitutionality of Public Law 86-107 on 
grounds of deprivation of the right of review. Such a question 
can be raised only by one who is himself affected by the alleged 
unconstitutionality. Massachusetts v. Mellon, 262 US. 447, 488-9 
(1923) ; Premier-Pabst Sales Co. v. Grosscup, 298 U.S. 226, 227-8 
(1936) ; Dallas Joint Stock Land Bank v. Davis, 83 F.2d 322, 323 
(5th Cir. 1936). 


24 Persons subject to orders served less than 60 days before 
enactment are afforded by the terms of the amendment 60 days 
after the date of such service within which to file a petition to 
review. 
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tional right of review, granted under the old procedure 
by the fourth unnumbered paragraph of Section 11, with 
the right of the Commission to obtain court enforcement 
of its orders if they were violated. The enforcement proce- 
dure was for the benefit of the public, not for the benefit 
of the petitioner. And the incidental review available 
under the enforcement procedure merely protected a re- 
spondent from court enforcement of an invalid order. 
Plainly, petitioner had no vested ‘‘right’’ to violate the 
Commission’s order, which was a prerequisite to the power 
of the Court to enforce it. 

Congress intended by Public Law 86-107, as the title of 
the statute states, ‘‘to provide for the more expeditious 
enforcement of cease and desist orders’’ issued under Sec- 
tion 11 of the Clayton Act. It intended to remedy the in- 
adequacy of a procedure under which there must be three 
violations of law before any sanction could be imposed. To 
hold that the amendment does not apply to outstanding 
orders would in large measure thwart that purpose. 
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CONCLUSION 


The Commission submits that not only does the petition 
to review the orders of the Commission fail to state 
grounds upon which the relief prayed can be granted, but 
the so-called ‘‘merits’’ of petitioner’s claim of changed 
conditions of fact or law are not such as to require that 
the consent order to cease and desist be modified or set 
aside. The Commission therefore prays that the Court 
enter its order dismissing the petition to review or, in the 
alternative, its decree affirming the Commission’s cease- 
and-desist order and, pursuant to statute,**> command peti- 
tioner’s obedience thereto. 


Respectfully submitted, 


DanzeL J. McCavtey, Jr., 
General Counsel, 


Aan B. Hosses, 
Assistant General Counsel. 


J. B. Truty, 
Mites J. Brown, 
Attorneys, 


Attorneys for the Federal Trade Commission. 


Washington, D. C., March 1960. 


25“To the extent that the order of the commission . . . is 
affirmed, the court shall issue its own order commanding obedi- 
ence to the terms of such order of the commission.” Section 11(c) 
Clayton Act, 38 Stat. 734, as amended, 15 U.S.C.A. 21(c) (1959 


Supp.). 
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STATUTES 
Public Law 86-107 
86th Congress, S. 726 
July 23, 1959 


Aw Act 


To amend section 11 of the Clayton Act to provide for the 
more expeditious enforcement of cease and desist orders 
issued thereunder, and for other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That (a) the first and second paragraphs of section 11 
of the Act entitled ‘‘An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other 
purposes,’? approved October 15, 1914 (38 Stat. 734, as 
amended; 15 U.S.C. 21), are hereby redesignated as sub- 
sections (a) and (b) of such section, respectively. 


(b) The last sentence of the second paragraph of such 
section which has been hereby redesignated as subsection 
(b) is amended to read as follows: ‘‘Until the expiration 
of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a 
petition for review has been filed within such time then 
until the record in the proceeding has been filed in a court 
of appeals of the United States, as hereinafter provided, 
the Commission or Board may at any time, upon such 
notice and in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any report or any order 
made or issued by it under this section. After the expira- 
tion of the time allowed for filing a petition for review, 
if no such petition has been duly filed within such time, the 
Commission or Board may at any time, after notice and 
opportunity for hearing, reopen and alter, modify, or set 
aside, in whole or in part, any report or order made or 
issued by it under this section, whenever in the opinion of 
the Commission or Board conditions of fact or of law have 
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so changed as to require such action or if the public interest 
shall so require: Provided, however, That the said person 
may within sixty days after service upon him or it of said 
report or order entered after such a reopening, obtain a 
review thereof in the appropriate court of appeals of the 
United States, in the manner provided in subsection (c) 
of this section.’’ 
(c) The third, fourth, fifth, sixth, and seventh para- 
graphs of such section are amended to read as follows: 
“(¢) Any person required by such order of the commis- 
sion or board to cease and desist from any such violation 
may obtain a review of such order in the court of appeals 
of the United States for any circuit within which such 
violation occurred or within which such person resides or 
carries on business, by filing in the court, within sixty days 
after the date of the service of such order, a written peti- 
tion praying that the order of the commission or board 
be set aside. A copy of such petition shall be forthwith 
transmitted by the clerk of the court to the commission or 
board, and thereupon the commission or board shall file in 
the court the record in the proceeding, as provided in sec- 
tion 2112 of title 28, United States Code. Upon such filing 
of the petition the court shall have jurisdiction of the pro- 
ceeding and of the question determined therein concur- 
rently with the commission or board until the filing of the 
record, and shall have power to make and enter a decree 
affirming, modifying, or setting aside the order of the com- 
mission or board, and enforcing the same to the extent that 
such order is affirmed, and to issue such writs as are ancil- 
lary to its jurisdiction or are necessary in its judgment to 
prevent injury to the public or to competitors pendente lite. 
The findings of the commission or board as to the facts, if 
supported by substantial evidence, shall be conclusive. To 
the extent that the order of the commission or board is 
affirmed, the court shall issue its own order commanding 
obedience to the terms of such order of the commission 
or board. If either party shall apply to the court for leave 
to adduce additional evidence, and shall show to the satis- 
faction of the court that such additional evidence is mate- 
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rial and that there were reasonable grounds for the failure 
to adduce such evidence in the preceeding before the com- 
mission or board, the court may order such additional evi- 
dence to be taken before the commission or board, and to 
be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem proper. 
The commission or board may modify its findings as to the 
facts, or make new findings, by reason of the additional 
evidence so taken, and shall file such modified or new find- 
ings, which, if supported by substantial evidence, shall be 
conclusive, and its recommendation, if any, for the modi- 
fication or setting aside of its original order, with the re- 
turn of such additional evidence. The judgment and decree 
of the court shall be final, except that the same shall be 
subject to review by the Supreme Court upon certiorari, 
as provided in section 1254 of title 28 of the United States 
Code. 

“¢(d) Upon the filing of the record with it the jurisdic- 
tion of the court of appeals to affirm, enforce, modify, or 
set aside orders of the commission or board shall be ex- 
elusive. 

‘*(e) Such proceedings in the court of appeals shall be 
given precedence over other cases pending therein, and 
shall be in every way expedited. No order of the commis- 
sion or board or judgment of the court to enforce the same 
shall in anywise relieve or absolve any person from any 
liability under the antitrust laws. 

‘<(f) Complaints, orders, and other processes of the com- 
mission or board under this section may be served by any- 
one duly authorized by the commission or board, either 
(1) by delivering a copy thereof to the person to be served, 
or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director 
of the corporation to be served; or (2) by leaving a copy 
thereof at the residence or the principal office or place of 
business of such person; or (3) by mailing by registered 
or certified mail a copy thereof addressed to such person 
at his or its residence or principal office or place of busi- 
ness. The verified return by the person so serving said 
complaint, order, or other process setting forth the manner 
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of said service shall be proof of the same, and return post 
office receipt for said complaint, order, or other process 
mailed by registered or certified mail as aforesaid shall 
be proof of the service of the same. 

‘*(g) Any order issued under subsection (b) shall be- 
come final— 


*“(1) upon the expiration of the time allowed for 
filing a petition for review, if no such petition has 
been duly filed within such time; but the commission 
or board may thereafter modify or set aside its order 
to the extent provided in the last sentence of sub- 
section (b); or 

‘*(2) upon the expiration of the time allowed for 
filing a petition for certiorari, if the order of the 
commission or board has been affirmed, or the petition 
for review has been dismissed by the court 
of appeals, and no petition for certiorari has been 
duly filed; or 

“*(3) upon the denial of a petition for certiorari, 
if the order of the commission or board has been af- 
firmed or the petition for review has been dismissed 
by the court of appeals; or 

“*(4) upon the expiration of thirty days from the 
date of issuance of the mandate of the Supreme Court, 
if such Court directs that the order of the commission 
or board be affirmed or the petition for review be 
dismissed. 


‘*(h) If the Supreme Court directs that the order of 
the commission or board be modified or set aside, the order 
of the commission or board rendered in accordance with 
the mandate of the Supreme Court shall become final upon 
the expiration of thirty days from the time it was rendered, 
unless within such thirty days either party has instituted 
proceedings to have such order corrected to accord with 
the mandate, in which event the order of the commission 
or board shall become final when so corrected. 

“*(i) If the order of the commission or board is modified 
or set aside by the court of appeals, and if (1) the time 
allowed for filing a petition for certiorari has expired and 
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no such petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision of the 
court has been affirmed by the Supreme Court, then the 
order of the commission or board rendered in accordance 
with the mandate of the court of appeals shall become final 
on the expiration of thirty days from the time such order 
of the commission or board was rendered, unless within 
such thirty days either party has instituted proceedings 
to have such order corrected so that it will accord with 
the mandate, in which event the order of the commission 
or board shall become final when so corrected. 

‘“«(j) If the Supreme Court orders a rehearing; or if 
the case is remanded by the court of appeals to the com- 
mission or board for a rehearing, and if (1) the time al- 
lowed for filing a petition for certiorari has expired, and 
no such petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision of the 
court has been affirmed by the Supreme Court, then the 
order of the commission or board rendered upon such 
rehearing shall become final in the same manner as though 
no prior order of the commission or board had been ren- 
dered. 

“((k) As used in this section the term ‘mandate’, in 
case a mandate has been recalled prior to the expiration 
of thirty days from the date of issuance thereof, means 
the final mandate. 

‘«(1) Any person who violates any order issued by the 
commission or board under subsection (b) after such order 
has become final, and while such order is in effect, shall 
forfeit and pay to the United States a civil penalty of not 
more than $5,000 for each violation, which shall accrue to 
the United States and may be recovered in a civil action 
brought by the United States. Each separate violation of 
any such order shall be a separate offense, except that in 
the case of a violation through continuing failure or neglect 
to obey a final order of the commission or board each day 
of continuance of such failure or neglect shall be deemed 
a separate offense.”’ 

Sec. 2. The amendments made by section 1 shall have 
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no application to any proceeding initiated before the date 
of enactment of this Act under the third or fourth para- 
graph of section 11 of the Act entitled ‘‘An Act to supple- 
ment existing laws against unlawful restraints and monopo- 
lies, and for other purposes’’, approved October 15, 1914 
(38 Stat. 734, as amended; 15 U.S.C. 21). Each such pro- 
ceeding shall be governed by the provisions of such sec- 
tion as they existed on the day preceding the date of enact- 
ment of this Act. 
Approved July 23, 1959. 


Section 11 of the Clayton Act, prior to amendment by 
Public Law 86-107, 73 Stat. 242 (July 23, 1959), read as 
follows (Clayton Act § 11, 38 Stat. 734, as amended; 15 
U.S.C. 21 (1958): 


Sec. 11. That authority to enforce compliance with 
sections 2, 3, 7 and 8 of this Act by the persons re- 
spectively subject thereto is hereby vested in the Inter- 
state Commerce Commission where applicable to com- 
mon carriers subject to the Interstate Commerce Act, 
as amended; in the Federal Communications Commis- 
sion where applicable to common carriers engaged in 
wire or radio communication or radio transmission 
of energy; in the Civil Aeronautics Board where ap- 
plicable to air carriers and foreign air carriers subject 
to the Civil Aeronautics Act of 1938; in the Federal 
Reserve Board where applicable to banks, banking 
associations, and trust companies; and in the Federal 
Trade Commission where applicable to all other char- 
acter of commerce to be exercised as follows: 

Whenever the Commission or Board vested with 
jurisdiction thereof shall have reason to believe that 
any person is violating or has violated any of the 
provisions of sections 2, 3, 7, and 8 of this Act, it shall 
issue and serve upon such person and the Attorney 
General a complaint stating its charges in that respect, 
and containing a notice of hearing upon a day and at 
a place therein fixed at least thirty days after the 
service of said complaint. The person so complained 
of shall have the right to appear at the place and 


39 


time so fixed and show cause why an order should not 
be entered by the Commission or Board requiring such 
person to cease and desist from the violation of the 
law so charged in said complaint. The Attorney Gen- 
eral shall have the right to intervene and appear in 
said proceeding and any person may make application, 
and upon good cause shown may be allowed by the 
Commission or Board, to intervene and appear in 
said proceding by counsel or in person. The testimony 
in any such proceeding shall be reduced to writing 
and filed in the office of the Commission or Board. 
If upon such hearing the Commission or Board, as 
the case may be, shall be of the opinion that any of 
the provisions of said sections have been or are being 
violated, it shall make a report in writing, in which 
it shall state its findings as to the facts, and shall 
issue and cause to be served on such person an order 
requiring such person to cease and desist from such 
violations, and divest itself of the stock, or other share 
capital, or assets, held or rid itself of the directors 
chosen contrary to the provisions of sections 7 and 8 
of this Act, if any there be, in the manner and within 
the time fixed by said order. Until the record in such 
hearing shall have been filed in a United States court 
of appeals, as hereinafter provided, the Commission 
or Board may at any time, upon such notice, and in 
such manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any order 
made or issued by it under this section. 

If such person fails or neglects to obey such order 
of the Commission or Board while the same is in effect, 
the Commission or Board may apply to the United 
States court of appeals, within any circuit where the 
violation complained of was or is being committed 
or where such person resides or carries on business, 
for the enforcement of its order, and shall file the 
record in the proceeding, as provided in section 2112 
of title 28, United States Code. Upon such filing of 
the application the court shall cause notice thereof 
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to be served upon such person, and thereupon shall 
have jurisdiction of the proceeding and of the ques- 
tion determined therein concurrently with the Com- 
mission or Board until the filing of the record, and 
shall have power to make and enter a decree affirming, 
modifying, or setting aside the order of the Commis- 
sion or Board. The findings of the Commission or 
Board as to the facts, if supported by substantial evi- 
dence, shall be conclusive. If either party shall apply 
to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that 
such additional evidence is material and that there 
were reasonable grounds for the failure to adduce such 
evidence in the proceeding before the Commission or 
Board, the court may order such additional evidence 
to be taken before the Commission or Board and to be 
adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem 
proper. The Commission or Board may modify its 
findings as to the facts, or make new findings, by rea- 
son of the additional evidence so taken, and it shall 
file such modified or new findings, which, if supported 
by substantial evidence, shall be conclusive, and its 
recommendations, if any, for the modification or set- 
ting aside of its original order, with the return of 
such additional evidence. The judgment and decree 
of the court shall be final, except that the same shall be 
subject to review by the Supreme Court upon cer- 
tiorari as provided in section 1254 of title 28, United 
States Code. 

Any party required by such order of the Commis- 
sion or Board to cease and desist from a violation 
charged may obtain a review of such order in said 
United States court of appeals by filing in the court 
a written petition praying that the order of the Com- 
mission or Board be set aside. A copy of such petition 
shall be forthwith transmitted by the clerk of the court 
to the Commission or Board and thereupon the Com- 
mission or Board shall file in the court the record in 
the proceeding, as provided in section 2112 of title 28, 
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United States Code. Upon the filing of such petition 
the court shall have the same jurisdiction to affirm, 
set aside, or modify the order of the Commission or 
Board as in the case of an application by the Com- 
mission or Board for the enforcement of its order, 
and the findings of the Commission or Board as to 
the facts, if supported by substantial evidence, de- 
termined as provided in section 10(e) of the Adminis- 
trative Procedure Act, shall in like manner be con- 
clusive. 

Upon the filing of the record with it the jurisdiction 
of the United States court of appeals to enforce, set 
aside, or modify orders of the Commission or Board 
shall be exclusive. 

Such proceedings in the United States court of 
appeals shall be given precedence over cases pending 
therein, and shall be in every way expedited. No order 
of the Commission or Board or the judgment of the 
court to enforce the same shall in anywise relieve or 
absolve any person from any liability under the anti- 
trust Acts. 

Complaints, orders, and other processes of the Com- 
mission or Board under this section may be served 
by anyone duly authorized by the Commission or 
Board, either (a) by delivering a copy thereof to the 
person to be served, or to a member of the partnership 
to be served, or to the president, secretary, or other 
executive officer or a director of the corporation to 
be served; or (b) by leaving a copy thereof at the 
principal office or place of business of such person; 
or (c) by registering and mailing a copy thereof ad- 
dressed to such person at his principal office or place 
of business. The verified return by the person so 
serving said complaint, order, or other process setting 
forth the manner of said service shall be proof of the 
same, and the return post-office receipt for said com- 
plaint, order, or other process registered and mailed 
as aforesaid shall be proof of the service of the same. 
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Auited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 15369 and 15370 


— 


Sperry Ranp Corporation, 
Petitioner, 
v. 


FeperaL Teape CommMIssion, 


Respondent. 
— 


Scuick Incorporarep and Scuick Service, Inc., 


Petitioners, 
v. 


FeperaL Trape Commission, 


Respondent. 
a as 


MOTION FOR LEAVE TO FILE BRIEF 
AS AMICUS CURIAE 


The Ruberoid Co., a corporation organized and existing 
under the laws of the State of New Jersey, hereby moves 
this Court, pursuant to Rule 18(i), for leave to file the 
annexed brief in the above-entitled proceedings, as amicus 
curiae. Said brief is devoted solely to the question whether 
the finality and penalty provisions of Public Law 86-107 
(86th Cong., Ist Sess.), amending Section 11 of the Clay- 
ton Act, are applicable to cease and desist orders of the 
Federal Trade Commission issued prior to the enactment 
of said Law. 
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Petitioners have petitioned this Court, and theretofore 
moved the Commission, to set aside or modify the cease 
and desist orders of the Commission issued against them, 
respectively, on November 3, 1958, solely on the ground that 
Public Law 86-107, enacted July 23, 1959, ‘‘effected a 
change in conditions of fact and law’’ justifying review of 
said order. 


In No. 15369 the stipulated issues specifically present 
the question whether Section 11 of the Clayton Act as 
amended by P. L. 86-107 is applicable to prior cease and 
desist orders of the Commission. Nevertheless this con- 
trolling issue is given only inadequate and cursory treat- 
ment in the Sperry Rand brief. 


Petitioners in No. 15370 acknowledge that they filed 
this petition and prior motion upon the assumption that 
P. L. 86-107 made prior cease and desist orders of the 
Commission ‘‘final’’ as of the date of its enactment or 60 
days thereafter, and subjects the respondents named in 
such orders to penalties in the event of subsequent viola- 
tion.* However, they have devoted only a footnote in 
their brief (pp. 18-19) to a summary of some of the argu- 
ments on that point. 


It is evident that unless P. L. 86-107 effected a change 
in the enforcement provisions of the law applicable to the 
Commission’s 1958 orders, petitioners have no basis for 
asking review by this Court. Schick so concedes, stating 
(Br., pp. 19-20): 


‘‘Manifestly, if Public Law 86-107 is not applicable 
to Schick’s cease and desist order, no change in con- 


*“The Commission’s announcement that it will apply Public 
Law 86-107 to outstanding cease and desist orders is set forth in 
the F.T.C. News Release dated July 28, 1959 * * *. In the absence 
of a contrary judicial determination, petitioners made their motion 
to the Commission and filed their petition in this Court on the as- 
sumption that the Commission’s position was legally supportable.” 
Pet. Br. p. 17. 
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ditions affecting petitioners has taken place by reason 
of this amendment.’’ 


The Court is thus presented with a situation wherein it 
is called upon to decide an important question of statutory 
construction at the outset of each of these cases, but 
wherein neither of the parties is in a position to present 
argument on one side of the question. Obviously, peti- 
tioners are out of court if the provisions of P. L. 86-107 do 
not apply to their 1958 orders. The Comninission, having 
publicly announced its position that P. L. 86-107 docs 
apply to prior orders, surely will not urge a contrary view 
here. In this situation we submit that the filing of an 
amicus brief on this issue is peculiarly appropriate and 
should be of much aid to the Court. 


On January 20, 1950, the Commission, in a proceeding 
upon complaint charging violation of Section 2(a) of the 
Clayton Act, issued its order directing The Ruberoid Co. 
to cease and desist from discriminating in the price of 
asphalt and asbestos roofing materials ‘‘by selling such 
products of like grade and quality to any purchaser at 
prices lower than those granted other purchasers who in 
fact compete with the favored purchaser in the resale and 
distribution of such products’’. The terms of this broad 
prohibition are substantially identical with the first clause 
of the Commission’s 1958 orders against petitioners. 


Upon review the Court of Appeals for the Second Cir- 
cuit affirmed the order but denied enforcement, holding 
that proof of violation of the order was a prerequisite to 
a court decree commanding compliance (189 F. 2d 893, 191 
F. 2d 294 (1951)). The Supreme Court affirmed on both 
counts (343 U. S. 470 (1952)). In his classic dissent Nir. 
Justice Jackson characterized the order as ‘‘an undis- 
criminating prohibition of discrimination”’, and stated that 
the majority of the court affirmed this ‘‘inaccurate partial 
paraphrase of [the statute’s] indeterminate generalities”’ 
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because, under the existing enforcement provisions, a de- 
termination of the scope of the order could be made in 
later enforcement proceedings.* 


Thus, while the cease and desist order against Ruberoid 
was not entered by consent, Ruberoid is in substantially 
the same position as these petitioners in that, if P. L. 86-107 
is held applicable to prior orders, Ruberoid may likewise 
be confronted with the necessity of adopting the doubtful 
expedient of applying to the Court of Appeals to make the 
Commission’s order more specific, in order to avoid the 
jeopardy of multiple penalties in the event that it is here- 
after charged with violation upon practices wholly un- 
related to those which were the subject of the original pro- 
ceeding. The judicial affirmance of Ruberoid’s order, like 
petitioners’ consent to their orders, was given in the light 
of existing statutory enforcement procedure which has now 
been radically changed. 


The Commission has made no official pronouncement as 


to whether it construes the amendatory provisions of P. L. 
86-107 as applicable to orders theretofore reviewed and 
affirmed. However, if the amendment is held applicable 
to prior unreviewed orders the Commission will then be in 
a position to argue that Congress intended the new provi- 
sions also to apply to prior orders judicially affirmed. 


Counsel for petitioners in both No. 15369 and No. 15370 
have consented to the filing of the annexed brief, but counsel 
for the Commission has not so consented although requested 
to do so. 


*“This Court and the court below defer solution of the problems 
inherent in such an order, on the theory that if petitioner offends 
again there may be an enforcement order, and if it then offends 
again there may be a contempt proceeding and that will be time 
enough for the court to decide what the order against the background 
of the Act really means.” 343 U. S. 492 
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Wherefore, The Ruberoid Co., by its undersigned coun- 
sel, respectfully requests that the Court receive the annexed 
brief which is devoted solely to the above question of statu- 
tory construction. - 


Respectfully submitted, 


Cyrus AUSTIN 
(S) Joseph W. Burns 


JosEePH W. Burns 
Attorneys for The Ruberoid Co. 


CERTIFICATE OF SERVICE 


Copies of this motion and brief have been served by first 
class mail on G. A. Chadwick, Jr., Esq., 605 Southern Build- 
ing, Washington 5, D. C., attorney for petitioners in No. 
15369, on Carolyn E. Agger Esq., 1614 Eye Street N. W., 
Washington, D. C., attorney for petitioners in No. 15370, 
and on Alan B. Hobbes, Esq., Assistant General Counsel for 
the Federal Trade Commission, Washington 25, D. C. on 
March 11, 1960. 


(S) Joseph W. Burns 


JoserH W. Burns 
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BRIEF IN BEHALF OF THE RUBEROID CO., 
AMICUS CURIAE 


Legislative History of P. L. 86-107 


On January 27, 1959, a Bill (S. 726) was introduced in 
the Senate by Senator Sparkman and referred to the Com- 
mittee on the Judiciary. On March 5, 1959, this Bill was 
reported out of committee with amendments which are in- 
cluded in the Committee report (S. Rep. No. 83). On March 
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18, 1959, the Bill passed the Senate by voice vote as re- 
ported. On March 19, 1959, it was sent to the House Com- 
mittee on the Judiciary. On May 27, 1959, hearings were 
held by the House Committee. On June 26, 1959, the Bill 
was reported out by the House Committee with amend- 
ments (H. R. Rep. No. 580). On July 6, 1959, the Bill 
passed the House by voice vote as reported. On July 7, 
1959, the Senate concurred in the House amendments. On 
July 8, 1959, the Senate reconsidered its concurrence in the 
House amendments and agreed to the same with further 
technical amendments by which a redundant phrase was 
deleted and an obvious typographical error corrected (105 
Cong. Rec. 7859, p. 11815). On July 13, 1959, the House 
agreed to the technical amendments. On July 14, 1959, the 
Bill was sent to the President, and on July 23, 1959, it was 
approved by the President as Public Law 86-107. 


Changes Made by P. L. 86-107 in Section 11 of © 
the Clayton Act 


The important changes in, or affecting, the review and 
enforcement provisions of Section 11 of the Clayton Act, 
made by P. L. 86-107, are as follows: 


1. The first and second paragraphs of Section 11 are 
redesignated as subsections (a) and (b), respectively. The 
paragraphs of the former section were not lettered or 
numbered. 


2. The former third paragraph providing for application 
by the Commission to a court of appeals for enforcement 
of a cease and desist order in event of violation, is omitted. 


3. New Section 11(c) supersedes the fourth paragraph 
of the former section which provided for judicial review 
of a cease and desist order upon petition to a court of ap- 
peals by a party subject to such order. Section 11(c) re- 
quires that such petition be filed in the court within sixty 
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days after the service of the order. The former fourth 
paragraph contained no limitation upon the time within 
which a party subject to such order might petition for re- 
view. 


New subsections 11(g), (h), (i), (j), (k) and (1) have 
no counterpart in the former section. 


4. Subsection 11(g) provides that ‘‘Any order issued 
under subsection (b) shall become final’? upon the expira- 
tion of any of certain enumerated time limitations—either 
“Capon the expiration of the time allowed for filing a peti- 
tion for review, if no such petition has been duly filed 
within such time’’, or upon final judicial affirmance of such 
order upon review, or dismissal of the petition for review. 


5. Subsections 11(h), (i) and (j) contain similar pro- 
visions for the finality of cease and desist orders issued 
or reissued after modification or rehearing pursuant to 
court mandate. 


6. Subsection 11(1) provides that ‘‘any person who 
violates any order issued * * * under subsection (b) after 
such order has become final’’ shall be subject to a civil 
penalty of not more than $5000 for each violation recover- 
able in a civil action brought by the United States. It is 
provided that each day of a continuing failure to obey a 
final order shall be deemed a separate offense. 


The question presented is whether the finality provisions 
of subsections (g), (h), (i) and (j) are applicable to cease 
and desist orders of the Commission issued prior to the 
date of the amendment. If these subsections do not make 
such prior orders ‘‘final’’ as of the date of the amend- 
ment (or sixty days thereafter as claimed by the Com- 
mission in the case of unreviewed orders), the respond- 
ents in such orders are not subject to the imposition of 
penalties under subsection (1) in the event of a subsequent 
violation. 
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ARGUMENT 


The History of Prior Bills to Amend Section 11, The 
Committee Reports on S. 726, and the Absence of Any 
Provision in P. L. 86-107 for Review of Prior Orders, 
Strongly Indicate that Congress Did Not Intend to 
Finalize Prior Orders for Penalty Enforcement. 


a. Since the passage of the Wheeler-Lea Act in 1938 
Congress has repeatedly refused to enact Bills pro- 
viding for “finality” enforcement of prior Clayton 
Act orders. 


The Federal Trade Commission Act and the Clayton 
Act were enacted in 1914. The enforcement provisions of 
these statutes were the same—first, a cease and desist 
order, the respondent having the right to obtain judicial 
review by petition to a court of appeals; second, in the 
event of violation, an enforcement proceeding by the Com- 
mission in a court of appeals placing at issue both the fact 
of violation and the validity of the order if not previously 
affirmed; third, the imposition of penalties by the court 
for contempt of its order upon proof of a subsequent 
violation. There was no limitation upon the time within 
which the respondent might petition for review or the 
Commission might apply for enforcement. 


In 1938 Congress passed the Wheeler-Lea amendment 
to the Federal Trade Commission Act.? Section 5 of that 
Act was amended to require that a petition for review 
of a cease and desist order be filed within 60 days after 
service of the order. Provisions making such orders final, 
and thereafter subject to penalties for violation, were 
added, substantially identical to the present finality and 
penalty subsections of P. L. 86-107. Congress evidently 
recognized, however, that these finality and penalty pro- 


1 Public Law 447, 75th Congress. 
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visions, standing alone, would not cover prior orders. To 
make its intention clear in this respect Section 5(a) of 
Wheeler-Lea provided: 


“In case of an order by the Federal Trade Com- 
mission to cease and desist, served on or before the 
date of the enactment of this Act, the sixty-day period 
referred to in section 5(c) of the Federal Trade Com- 
mission Act, as amended by this Act, shall begin on 
the date of the enactment of this Act.’’ 


Congress thereby brought prior orders within the finality 
and penalty provisions of the amendment by extending 
the time for judicial review of such orders so as to make 
the conditions for finality prospectively applicable. See 
Ritholz v. March, 70 App. D. C. 283, 105 F. 2d 937 (1939). 


A Bill to similarly amend Section 11 of the Clayton Act 
in 1938 failed of passage.* Since that time the Commission 
has continually recommended such legislation. E.g., see 
H. R. 3402, Sist Cong., Ist Sess.; H. R. 6748, 84th Cong., 
1st Sess.; H. R. 8682, S5th Cong., 1st Sess. These bills, 
like the Wheeler-Lea Act, contained a section providing 
a sixty-day period for petitions to review prior orders. 
All such bills failed of passage. 


In 1957 (85th Congress) Senator Sparkman introduced 
S. 721 which contained no provision similar to Section 
5(a) of Wheeler-Lea, but which included a section 2 
identical with Section 2 of P. L. 86-107 as well as finality 
and penalty provisions substantially the same as those 
of P. L. 86-107. H. R. 8682 (with a section 2 like Section 
5(a) of Wheeler-Lea) died in Committee in the House. 
S. 721 was reported out of Committee and passed by the 
Senate shortly before adjournment in 1958. 


* H.R. 10176, 75th Cong., 3d Sess. 
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Thus for a period of twenty years the Commission im- 
portuned Congress to extend the Federal Trade Commis- 
sion Act enforcement procedure to Clayton Act proceedings 
by an amendment paralleling the Wheeler-Lea Act in its 
applicability to all cease and desist orders.* Certainly 
Congress’s refusal to enact such legislation is significant. 


In F.T.C. v. Ruberoid Co., 343 U. S. 470, 478-9, with 
respect to the lack of authority of a court of appeals to 
grant enforcement of Clayton Act orders in the absence 
of proof of violation, the Court said: 


‘“‘The Commission has repeatedly sought similar 
amendment of the Clayton Act provisions involved 
in this case. We will not now achieve the same result 
by reinterpretation in the face of Congress’ failure 
to pass the bills thus brought before it.” 


In the 86th Congress, in 1959, five bills to amend Section 
11 of the Clayton Act were introduced.‘ None of these 


bills contained a provision for subsequent review of prior 
orders. Senator Sparkman’s Bill, S. 726, became law. 


b. Congress refused to extend penalty enforcement to 
prior Clayton Act orders because of the lack of 
specificity of the orders theretofore issued by the Fed- 
eral Trade Commission. This appears from the Com- 
mittee Reports. 


At the House hearings in May 1959 on the pending bills 
amending Section 11 of the Clayton Act (including S. 726) 
Senator Sparkman stated: 


‘‘The second objection to which I referred is to the 
effect that under S. 726, if enacted, respondents in 


3 See recommendations for legislation in F.T.C. annual reports. 


+S. 714 (Kefauver), S. 726 (Sparkman), H. R. 432 (Roosevelt), 
H. R. 2977 (Celler), and H. R, 6049 (Huddleston). 


Clayton Act cases, though willing to comply with cease 
and desist orders of the Commission, might, never- 
theless, feel they must petition for review for the sole 
reason of lack of sufficient specificity in the orders. 

“To this objection I would reply that attainment 
of the highest degree of specificity in Federal Trade 
Commission orders has been a constant objective of 
Congress. 

“T believe you will agree that whatever validity 
there may be to the argument that orders under the 
Federal Trade Commission Act are not specific enough, 
the answer lies not in declining to provide proper 
enforcement procedures, but, rather in framing orders 
in a more definitive manner. This desirable end was 
further emphasized by the Senate Committee on the 
Judiciary in its report accompanying S. 726. The re- 
port declares: 

‘The committee hopes that the agencies affected by 
this proposed legislation will continue their efforts to 
issue orders which are definitive as possible.’ S. Rep. 
No. 83, 86th Cong., Ist Sess., p. 3.” (Hearings before 
the Antitrust Subcommittee (Subcommittee No. 5) of 
the Committee on the Judiciary, House of Represen- 
tatives, 86th Cong., Ist Sess. on H. R. 432, H. R. 2977, 
H. R. 6049 and S. 726.) 


The House Committee report on S. 726° contains the 
following: 


‘‘Qpponents of this bill have been concerned with 
an asserted vagueness and uncertainty in the provi- 
sions of cease-and-desist orders promulgated by the 
Federal Trade Commission. The opponents also have 
been concerned with the possible harsh results that 
could flow from imposition of the maximum penalties 


5H. R. Report No. 580, 86th Cong., Ist Sess., p. 6. 
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provided in the bill. These objections are not per- 
suasive. The committee intends that the commissions 
and boards affected by the bill will make a continuous 
effort to issue orders that are as definitive as possible. 
In any event, under this bill a respondent who is dis- 
satisfied with the terms of the order of the commission 
or board may correct its deficiencies through judicial 
review.’’ (Emphasis added.) 


The sentences above italicized make it clear that Congress 
did not intend to apply the new finality and penalty provi- 
sions to prior unreviewed orders or to the many broad 
orders previously affirmed by the courts in the light of the 
old enforcement procedure. 


Congress has thus in effect said to the Federal Trade 
Commission, ‘‘We will grant your request that the enforce- 
ment procedures of the Clayton Act be made the same as 
those under the Federal Trade Commission Act from this 
time on, but we will not authorize the use of these pro- 
cedures for enforcement of the vague and general orders 
which you have heretofore been issuing, and we hereby in- 
form you, and give notice to the courts, that it is the in- 
tention of Congress that your orders shall henceforth be 
made as definitive as possible’’. 


Both Committee reports quote a sentence from the end of 
Mr. Justice Jackson’s dissenting opinion in the Ruberoid 
case to the effect that he saw ‘‘no real sense”’ in requiring 
another violation before obedience to an approved order is 
made mandatory. This sentence is taken out of context; it 
is immediately preceded by the following: 


“‘The Commission should, in short, in the light of its 
own policy and the record, translate this Act into a 
‘set of guiding yardsticks,’ admittedly now lacking. If 
that cannot be done, there should be no judicial ap- 
proval for an order to cease and desist from we don’t 
know what. 
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“If that were done, I should be inclined to accept 
the Government’s argument that, along with affirm- 
ance, enforcement may be ordered.’’ 343 U. S. at pp. 
493-4 (Emphasis added.) 


c. The finality and penalty provisions of P. L. 86-107 
should be read prospectively and, so read, are inap- 
plicable to prior unreviewed orders and orders pre- 
viously affirmed. 


‘*[A] law is presumed, in the absence of clear expression 
to the contrary, to operate prospectively.’’ Hassett v. 
Welch, 303 U. S. 303, 314 (1938). 


This principle was stated as early as 1806 by the Supreme 
Court in United States v. Heth, 7 U. S. 399, 413, as follows: 


“‘Words in a statute ought not to have a retrospective 
operation, unless they are so clear, strong, and im- 
perative that no other meaning can be annexed to them; 
or unless the intention of the Legislature cannot other- 
wise be satisfied.”’ 


See also Ladiga v. Roland, 43 U. S. 581, 589 (1844); and 
as to amendatory legislation, Jogis v. Lyman-Richey Corp., 
189 F. 2d 130, 142 (Sth Cir. 1951) ; Peony Park v. O’Malley, 
223 F. 2d 668, 671 (8th Cir. 1955); Good Canning Co. v. 
London Guarantee Co., 128 F. Supp. 778, 793 (W. D. Ark. 
1955). 


The language of the finality and penalty provisions of 
P. L. 86-107 is susceptible to prospective construction, and 
in fact reads prospectively with regard to the issuance of 
the cease and desist orders to be covered. 


The House Committee report states (p. 3): 


‘‘The committee amendments to S. 726 as passed by 
the Senate incorporate in every instance where appro- 
priate the precise language of section 5 of the Federal 
Trade Commission Act as amended.”’ 


10 


Since the Bill as enacted used the ‘‘precise language’’ of 
Section 5 of the F.T.C. Act ‘‘where appropriate’’, any dif- 
ferences between the language used there to define what 
orders of the Commission ‘‘shall become final’’, and the 
corresponding language used in P. L. 86-107, must be re- 
garded as significant. 


Section 5(g) of the Federal Trade Commission Act as 
amended provides: 


‘«(¢) An order of the commission to cease and desist 
shall become final—’’ 


This language literally applies to all cease and desist 
orders under the Act regardless of time of issuance. If 
Congress had deemed this language appropriate for the 
purposes of P. L. 86-107, presumably it would therein 
have provided, likewise, that ‘‘An order of the commission 
or board to cease and desist shall become final—’’. This 
language was not used. Instead, Section 11(g) of the 
Clayton Act as contained in P. L. 86-107 provides: 


““(¢) Any order issued under subsection (b) shall 
become final—’’ 


Old Section 11 contained no subsection ‘‘(b)’’. The limi- 
tation of finality to orders ‘‘issued under subsection (b)”’ 
may be, and we submit should be, read prospectively, par- 
ticularly in view of the departure from the broader lan- 
guage of 5(g) of the F.T.C. Act which was otherwise 
precisely followed in this subsection of the present 
amendment. 


Read prospectively in accordance with the authorities 
above cited, new Section 11(g) applies only to orders issued 
thereafter under Section 11(b) of the amended Act. New 
sections 11(h), 11(i) and 11(j) are even more clearly 
prospective in their intended operation. 


In Hassett v. Welch, 303 U. S. 303 (1938), the decedent, 
in 1926, had transferred certain property to a trustee, 
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income to himself for life, remainder to his nephews and 
nieces surviving him. The decedent died in 1932. In 
1931 the Revenue Act was amended to provide that the 
value of the decedent’s interest in any property of which 
a transfer had ‘‘at any time’’ been made by him to take 
effect on or after death with a reservation of life income, 
would be included in his gross taxable estate. 


The Government contended that the amendment was 
meant to lay the tax on the gross estates, as therein 
defined, of all who died after its adoption. The Supreme 
Court decided otherwise, holding that, in spite of the 
words ‘‘of which the decedent has at any time made 
a transfer’’, the amendment applied only to transfers 
with reservation of life income made subsequent to the 
amendment’s adoption. 


We submit that the principles of statutory construction 
applied in the Hassett case are appliacble here, where 
the Commission similarly is attempting to construe P. L. 


86-107 as imposing penalties for violations occurring after 
its adoption, of cease and desist orders issued prior 
thereto. 


See also Good Canning Co. v. London Guarantee and 
Accident Co., 128 F. Supp. 778, 792-4 (W. D. Ark. 1955), 
holding that a statutory amendment providing that an in- 
surer’s liability for a penalty and attorney’s fee upon 
failure to pay an insured loss within the time specified in the 
policy attached upon the filing of suit for collection, did 
not apply in the case of a suit commenced after the amend- 
ment upon a policy issued prior thereto. 
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I 


Section 2 of P. L. 86-107 Makes It Clear that Con- 
gress Did Not Intend to Make the Finality Provisions 
of the Amendment Applicable to Prior Orders, 
Whether Reviewed or Unreviewed. 


As above stated, S. 726 discarded the provision, con- 
tained in most of the pre-1959 bills, extending for sixty 
days the time for petitioning for review of prior orders. 
Such a provision, like Section 5(a) of the Wheeler-Lea 
Act, would have subjected such orders to the prospective 
application of the finality provisions of the amendment. 
Instead, Section 2 of P. L. 86-107 provides that the amend- 
ments made shall not apply to enforcement and review 
proceedings initiated under Section 11 prior to the date 
of amendment. 


“*Sec. 2. The amendments made by section 1 shall 
have no application to any proceeding initiated before 
the date of enactment of this Act under the third or 
fourth paragraph of section 11 of the [Clayton] Act 
* * *. Each such proceeding shall be governed by 
the provisions of such section as they existed on the 
day preceding the date of enactment of this Act.’’ 


The House Committee Report on S. 726 (p. 7) states: 


‘Section 2 provides that the amendments made in 
section 1 shall not apply to any proceeding initiated 
before the date of enactment.’’ 


It is true that the express limitation of Section 2 to 
court enforcement and review proceedings initiated under 
the third or fourth paragraph of the prior section is not 
enlarged by the Committee’s statement. However, the 
Committee statement is correct in indicating that Section 2 
clarifies the Congressional intent that the amendments 
are not to govern prior proceedings and orders. 


13 


If Congress had intended that prior unreviewed orders 
were to be subject to the finality and penalty provisions 
of the amended act, there would be no discernible reason 
for Section 2. Surely Congress did not intend that a 
prior unreviewed order should become final as of the date 
of the amendment, and subsequent violations subject to 
penalties, while exempting from these provisions orders 
then pending for review and thereafter affirmed by the 
courts. 


On the other hand, if it is accepted that it was the 
intention of Congress that the finality provision of para- 
graph (1) of subsection (g) should be only prospectively 
applicable, then Section 2 falls naturally into place. Its 
evident purpose was to makc it clear that the finality provi- 
sions of paragraphs (2), (3) and (4) of subsection (g) 
would not apply retroactively to orders previously affirmed 
under the prior enforcement procedure, or prospectively to 
orders affirmed in review or enforcement proceedings pend- 
ing under the former procedure. Since prior unreviewed 
orders were not made final by (g)(1), the application of 
the new provisions to a pending review proceeding would 
have penalized the petitioner for having sought judicial 
review. Congress refused to do this. Similarly, any pend- 
ing enforcement proceedings would necessarily have been 
predicated upon a prior violation which, in view of the 
generality of the Commission’s past orders, might have 
been wholly unrelated to the factual record upon which the 
order was issued. 


It cannot successfully be contended that Section 2 is 
merely a procedural provision for the continuance of 
pending court proceedings, or that orders affirmed in 
such proceedings would thereupon become final. In the 
first place such finality could result only from the applica- 
tion of the provisions of subsections (g)(2), (g¢)(3) or 
(g)(4). These subsections deal with affirmance in court 
proceedings, and their application to proceedings pre- 


14 


viously initiated is expressly precluded by Section 2. 
Secondly, if Congress had been concerned only with pro- 
viding for the continuance of pending proceedings it 
presumably would have used the word ‘‘pending’’ rather 
than ‘‘initiated’’. Third, under the prior fourth para- 
graph of Section 11 the court was not authorized to 
grant enforcement upon affirmance, absent proof of vio- 
lation. F.7.C. v. Ruberoid Co., 343 U. S. 470 (1952). 
New Section 11(c) directs the court to issue an enforce- 
ment order upon affirmance. If Section 2 were only 
procedural then its only effect would be to prohibit the 
court from issuing an enforcement order upon affirmance 
in a pending proceeding, an absurd result if the enforce- 
ment provisions of the amendment were otherwise to apply. 


il 


This Court Is Without Jurisdiction to Hear These 
Petitions for Review under Section 11 of the Clayton 


Act as Amended. The Commission Cannot By Con- 
struction Or Rule Confer Jurisdiction on the Court 
Which Congress Has Withdrawn. 


The former fourth paragraph of Section 11 of the Clay- 
ton Act provided that a person subject to a cease and desist 
order of the Commission might obtain a review of such 
order by filing in the court of appeals a petition praying 
that the order be set aside. There was no limitation of the 
time within which such a petition might be filed. 


P. L. 86-107 repealed the former third, fourth, fifth, sixth 
and seventh paragraphs of Section 11 by amending those 
paragraphs and reenacting them in their entirety as 
amended. Rouw Co. v. Crivella, 105 F. 2d 434, 436-7 (Sth 
Cir. 1939), and eases cited (r.o.g. 310 U. S. 612).. Section 
1(c) of P. L. 86-107 reads: 


**(c) The third, fourth, fifth, sixth, and seventh 
paragraphs of such section are amended to read as 
follows :”’ 
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Subsection (c) of Section 11, as amended and in force 
when these petitions were filed, requires that a petition 
for review of a cease and desist order be filed ‘within 
sixty days after the date of the service of such order’’. 
Neither of these petitions was filed within that period. Said 
petitions should, therefore, be dismissed for want of juris- 
diction in so far as jurisdiction is rested on Section 11 of 
the Clayton Act. 


Rouww Co. v. Crivella, supra, likewise involved the repeal- 
ing effect of an amendment of an administrative statute 
which did not reenact a provision of the prior statute for 
appeal from certain orders of the administrator. The 
Perishable Agricultural Commodities Act as amended in 
1936 provided for appeal to the District Court from repara- 
tion orders of the Secretary entered after hearing, with a 
proviso that in cases involving less than $500 decided with- 
out a hearing an appeal might be taken from the order to 
the District Court where the complaining party was located. 
This section of the Act was reenacted with amendments in 


1937. As so amended it omitted the proviso, thus leaving 
no provision for review of orders entered without a hear- 
ing. The Court of Appeals held that the appeals subsec- 
tion of the prior Act was repealed by its amendment and 
reenactment in full in 1937. Recognizing ‘‘the well settled 
rule that repeals by implication are not favored’’, the 
court stated (pp. 436-7) : 


«¢* © © if the later act is clearly intended as a substitute 
it operates to repeal the earlier act. It is too apparent 
for argument in the instant case that Congress meant 
the act of August 20, 1937, to be a substitute for the 
act of June 19, 1936. The amendment provides that 
‘paragraph (c) of section 7 * * * is hereby amended to 
read as follows’. * *-* It seems clear that Congress 
intended the statute ‘to read’ as amended, and not as it 
had been written before the amendment. * * * There 
is a distinction to be noted between an amendment 
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which adds or strikes out particular provisions and 
one reenacting it in substantially all its provisions. 
* * * In case the later act covers the whole subject 
covered by the first and embraces new matter it will 
operate as a repeal of the first. * * * When the object 
of the two statutes is the same and the whole subject 
is covered in both the latter repeals the former by im- 
plication, and it is not necessary that the second should 
contain a provision expressly repealing the former.’’ 
(Citing numerous cases) 


Evidently apprehending that construction of P. L. 86-107 
as applicable to prior cease and desist orders while at the 
same time repealing and cutting off the prior review proce- 
dure would raise grave questions of constitutionality, the 
Commission on July 28, 1959, issued and distributed a press 
release announcing that 


‘*Respondents to outstanding orders will have 60 days 
from the date of enactment, July 23, 1959, within which 
to petition for court review, and in the event court 
review proceedings are not instituted such orders will 
become final upon the expiration of that period.”’ 


P. L. 86-107 contains no such provision, or any other pro- 
vision for subsequent review and finality of previously 
issued orders. We submit that this attempted construction 
of the amended Act by the Commission is wholly invalid 
and of no force or effect. 


Administrative agencies may not under the guise of con- 
struction restrict or enlarge the meaning of a statute. See 
annotations, 73 Law. Ed. (Sup. Ct.) 349; 84 Law. Ed. 50. 


Rouw Co. v. Crivella, supra, also is squarely in point on 
the question of the effectiveness of the Commission’s press 
release as an attempted administrative extension of a right 
of appeal withdrawn by statutory amendment. In that 
case, as above noted, the 1937 amendment of the Perish- 
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able Commodities Act omitted a prior provision for appeal 
from reparation orders of the Secretary entered without 
ahearing. A rule promulgated by the Secretary neverthe- 
less provided for such appeals. This rule was in effect 
when the order in suit was entered. In holding that said 
rule was ineffective to confer jurisdiction upon the district 
court, the Court of Appeals said (105 F. 2d at p. 436): 


“‘But when as in this case the language of the Act is 
not ambiguous and provision for appeal is specifically 
declared the Secretary is without power by regulation 
to add a provision allowing appeals in cases not pro- 
vided for in the statute.’’ 


See also Campbell v. Galeno Chemical Co., 281 U.S. 599, 
610 (1930), holding that regulations within the power of 
a government department or agency to issue ‘‘may not 
extend a statute or modify its provisions’’. 


IV 


Construction of the P. L. 86-107 Amendments as Ap- 
plicable to Prior Orders Would Render the Amend- 
ments Unconstitutional. 


Whereas former Section 11 contained no limitation upon 
the time for petitioning a court of appeals for review, new 
Section 11(c) provides that ‘‘Any person required by such 
order * * * to cease and desist’? may petition for review 
within sixty days after service of the order. The words 
‘“‘yequired by such order’’ are susceptible to prospective 
application, and should be so construed. If the sixty days 
limitation is read as applying retroactively to orders served 
more than sixty days prior to the amendment, or as cutting 
off the right of review of such orders as of the date of the 
amendment, then such provision for review, covering all 
orders, would appear to be exclusive, and a right of appeal 
from administrative orders granted generally by another 


18 


statute probably could not be availed of. Serious consti- 
tutional questions would then arise. 


On the other hand, if the new sixty days review provision 
is read prospectively, as applicable only to orders there- 
after issued, then the amended act contains no provision 
at all as to review of prior orders by a court of appeals 
and is not in conflict with Section 10 of the Administrative 
Procedure Act (5 U.S.C. Sec. 1009) containing a general 
grant of the right to judicial review of agency action 
“‘fe]xcept so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency discre- 
tion’’. In other words, unless Congress’s enactment of P. L. 
86-107 without provision for judicial review of prior orders 
is held indicative of an intention to preclude review of such 
orders thereafter, the right to such review is preserved by 
the Administrative Procedure Act. 


Under the first of the above two alternative constructions, 
i.e., if the sixty day limitation together with the absence 


of any other provision for judicial review of prior unre- 
viewed orders in P. L. 86-107 is construed as precluding 
any further right to judicial review of such orders, then 
the cutting off of the right of review without notice amounts 
to a denial of due process of law. 


Central Missouri Tel. Co. v. Conwell, 170 F. 2d 
641, (Sth Cir. 1948) 

McKee v. Board of Elections, 173 Tenn. 276, 116 
S. W. 2d 1033, reh. den. 117 S. W. 2d 755 (1938) 

Coleman v. Superior Court, 135 Cal. App. 74, 26 
P. 2d 673 (1933) 

Rosefield Packing Co. v. Superior Ct., 4 Cal. 2d 
120, 47 P. 2d 716 (1935) 

Sutherland, Statutory Construction, Vol. 2, Sec. 
2210 


In Central Missouri Tel. Co. v. Conwell, supra, an 
amended Missouri statute of limitations provided that ac- 
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tions for unpaid minimum wages or overtime compensation 
must be brought within two vears aiter the cause accrued 
but contained no provision expressly covering causes ac- 
crued more than two years before the amendment. The 
previous limitation was five years. The court held that 
the amendment should be construed prospectively in the 
absence of an express provision applicable to causes al- 
ready accrued, stating (p. 648): 


‘‘The amendment above quoted contains no time limit 
within which to bring action on causes that had al- 
ready accrued and should be held to look only to the 
future. If intended to be effective retroactively, then 
a reasonable time must be allowed within which to 
bring accrued causes of action.”’ 


In Rosefield Packing Co. v. Superior Court, supra, the 
general rule is stated as follows: 


‘“Where the change in remedy, as for example, the 
shortening of a time limit provision, is made retro- 


active, there must be a reasonable time permitted for 
the party affected to avail himself of his remedy before 
the statute takes effect. If the statute operates im- 
mediately to cut off the existing remedy, or within 
so short a time as to give the party no reasonable 
opportunity to exercise his remedy, then the retro- 
active application of it is unconstitutional as to such 
party.”’ 


While the sixty-day limitation of new subsection (c) 
may, and should, be given a prospective application as to 
the orders affected, nevertheless the repeal of the former 
fourth paragraph of Section 11 by its replacement with 
subsection (c) cuts off the right of parties subject to prior 
orders to petition for review under that section, as of the 
date of the amendment. Subsection (g) provides: 


““(g) Any order issued under subsection (b) shall 
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(1) upon the expiration of the time allowed for 
filing a petition for review, if no such petition has 
been duly filed within such time; * * *”’ 


The time allowed for filing a petition for review of orders 
issued more than sixty days prior to the date of the amend- 
ment did in fact expire as of that date, as a result of the 
repeal of the former review paragraph. Therefore, if the 
words ‘‘Any order issued under subsection (b)”’ are read 
as including orders previously issued under the former 
second paragraph of Section 11, then paragraph (g)(1) 
literally makes such orders final as of the date of the 
amendment without affording a right of review. Such a 
construction would be in obvious conflict with the clear 
intention of Congress to afford a right of judicial review 
of all orders before making them final. 


On the other hand, a prospective construction of ‘‘Any 
order issued under subsection (b)’’, as applying only to 
orders issued under that subsection as redesignated by 
P. L. 86-107, does not conflict with any other provision of 
the amendment and is consistent with the history of prior 
proposed legislation and the intention indicated by the 
Committee reports. While parties to prior orders would 
still be relegated to Section 10 of the Administrative Pro- 
cedure Act for the right of judicial review, subsection (b) 
of that Section (5 U.S.C. § 1009(b)) might well be held to 
permit review by petition to the Court of Appeals as pro- 
vided by the former fourth paragraph of Section 11. 


In delivering the opinion of the Court in NV.L.RB. v. 
Jones & Loughlin Steel Corp., 301 U. S. 1, 30 (1937), Chief 
Justice Hughes stated: 


“The cardinal principle of statutory construction is 
to save and not to destroy. We have repeatedly held 
that as between two possible interpretations of a 
statute, by one of which it would be unconstitutional 
and by the other valid, our plain duty is to adopt that 
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which will save the act. Even to avoid a serious doubt 
the rule is the same.”’ (citing authorities). 


The final question, then, is whether the amendments 
enacted by P. L. 86-107 would be unconstitutional, or of 
doubtful constitutionality, if construed as making prior 
unreviewed orders final and violations thereof subject to 
penalties as of the date of that Law’s enactment, even 
assuming that an appeal from such orders would still be 
available under Section 10 of the Administrative Procedure 
Act. 


Given that construction, a party subject to a prior cease 
and desist order would be faced with the risk of incurring 
severe and multiple penalties if the Commission should 
charge that its current practices violated the order, and 
the order were affirmed upon review under the Admin- 
istrative Procedure Act. Sperry Rand is exactly in that 
predicament (see its brief, pp. 4, 16). Under such circum- 
stances it has been held the right of review afforded is 
illusory and insufficient to sustain the constitutionality of 
the penalty statute. 


Ex Parte Young, 209 U.S. 123 (1908) 

Wadley Southern Railway Co. v. Georgia, 235 
U.S. 651, 660-1 (1915) 

Ohio Valley Water Co. v. Ben Avon Borough, 253 
U.S. 287 (1920) 


In Wadley Southern Railway Co. v. Georgia, supra, the 
Supreme Court stated: 


“T]he right of judicial review must be substan- 
tial, adequate and safely available—but that right is 
merely nominal and illusory if the party to be affected 
can appeal to the courts only at the risk of having 
to pay penalties so great that it is better to yield to 
orders of uncertain legality rather than to ask for 
the protection of the law.’’ 
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We submit that this principle is applicable here, and that 
to construe the amendments of P. L. 86-107 as making 
prior unreviewed cease and desist orders final would raise 
grave doubt as to the constitutionality of that Act by cut- 
ting off without notice the prior and only ‘cadequate and 
safely available’? means of judicial review. It follows 
that, to avoid such grave doubt, the words ‘“‘Any order 
issued under subsection (b)’’, in amended section 11(g), 
should be read prospectively and held applicable only to 
orders subsequently issued under subsection 11(b) as re- 
designated by P. L. 86-107. 


Vv 


Construction of Amended Section 11 As Inappli- 
cable to Prior Orders Does Not Leave the Commission 
Without Means of Enforcement of Those Orders. 


The former third, fifth and sixth paragraphs of Section 


11 contained provisions for the enforcement of cease and 
desist orders upon application by the Commission to a 
United States court of appeals, in the event of non-com- 
pliance. As pointed out under Point III hereof, the enact- 
ment of P. L. 86-107 repealed those former paragraphs. 
Nevertheless, this repeal did not wipe out prior orders 
or deprive the Commission of its right to enforce com- 
pliance with such orders under the procedure formerly 
provided. 


The general saving statute (1 U.S.C. § 109) provides: 


“The repeal of any statute shall not have the effect 
to release or extinguish any penalty, forfeiture, or 
liability incurred under such statute, unless the re- 
pealing Act shall so expressly provide, and such stat- 
ute shall be treated as still remaining in force for 
the purpose of sustaining any proper action or pros- 
ecution for the enforcement of such penalty, for- 
feiture, or liabilty.”’ 
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It has been held that any obligation arising out of a breach 
of a statutory duty, including the obligation to comply 
with an administrative order issued to enforce such ob- 
ligation, is a ‘‘liability’’ within the meaning of that stat- 
ute. National Labor Relations Board v. National Gar- 
ment Co., 166 F. 2d 233, 237 (Sth Cir. 1948). In that case 
the Court of Appeals upheld a petition for enforcement 
of an NLRB order issued prior to the amendment and 
reenactment of the National Labor Relations Act by the 
Labor Management Relations Act of 1947, even though the 
latter Act contained no express provision for the enforce- 
ment of orders predicated upon violation of the former 
statute. 


See also United States v. St. Regis Paper Co., 106 F. 
Supp. 286, 291 (S. D. N. Y. 1952). A 1951 amendment to 
the Defense Production Act removed the former maximum 
limitation on recovery for overcharges. In upholding but 
limiting a recovery for overcharges prior to the amend- 
ment, the court stated: 


“Under the general rule that a statute is presumed 
to operate prospectively in the absence of clear ex- 
pression to the contrary, Hassett v. Welch, 303 U. S. 
303, 314, 58 S. Ct. 559, 82 L. Ed. 858, it is clear that 
the removal of the statutory maximum applies only 
to violations committed after the effective date of the 
amendment, July 31st, 1951, and by reason of the 
general saving statute, 1 U.S.C. $109, all liabilities 
incurred prior to that date are preserved.” 


It should be noted that the former third paragraph of 
Section 11 provides that upon an application for enforce- 
ment by the Commission the court ‘‘shall have power to 
make and enter a decree affirming, modifying, or setting 
aside the order of the Commission or Board’’. Persons 
subject to orders issued prior to the amendment are, there- 
fore, accorded full judicial review of the validity and 
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scope of such orders in the event the Commission seeks to 
enforce them pursuant to the general saving statute. 


We submit that it must be presumed that Congress 
enacted P. L. 86-107 recognizing that as to prior orders 
the former enforcement procedure was preserved by the 
general saving statute, and therefore found it unnecessary 
to insert a separate provision to the effect that that pro- 
cedure would continue to be available to the Commission to 
secure compliance with those orders. 


* * * * o 
In conclusion, we submit that the entire language, history 
and pattern of P. L. 86-107 are consistent with, and in- 
dicate, an intention on the part of Congress to apply the 
new and more stringent enforcement and penalty pro- 
cedures only to orders issued, and violations occurring, 
after the enactment of these amendments. 


Respectfully submitted. 


Cyrus AUSTIN 
JosePrH W. Burns 
Attornevs for The Ruberoid Co., 
Amicus Curiae. 
Of Counsel: 


Avstrx, Burys, APPELL & SMITH. 


New York, N. Y., 
March 11, 1960. 
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ARGUMENT 
I 


The permissive language of Section 11’ is not the sole 

1‘«, , , After the expiration of the time allowed for filing a petition 
for review, if no such petition has been duly filed within such time, the 
Commission or Board may at any time, after notice and opportunity for 
hearing, reopen and alter, modify, or set aside, in whole or in part, any 
report or order made or issued by it under this section, whenever in the 
opinion of the Commission or Board conditions of fact or of law have 80 
changed as to require such action or if the public interest shall so require: 
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authority or standard for reopening and modifying a final 
Order of the Commission. This language does outline 
a means by which the Commission may review and modify 
its final Orders without judicial interference. But, Section 
11 does not otherwise strip the court of its jurisdiction and 
power to review and modify the Order or deny to the 
parties a right to seek such relief in the courts. 


The jurisdiction and power of the court to grant relief 
from an injunction for changed conditions is well founded 
in law. U.S. v. Swift and Company, et al., 286 U.S. 106, 
52 Supreme Court 460, 1932. The language of Section 11 
was not intended to nor did it deprive the court of jurisdic- 
tion and power to grant relief in these premises. Nor is 
the court’s power to review and modify effected by the 
Commission’s holding that a sufficient change of law has 
not occurred to require modification. This court has ex- 
clusive jurisdiction to review and modify Orders of the 
Commission and its scope of review cannot be limited by the 
unilateral action of the Commission. 


The Commission emphasizes the fact that only the issu- 
ing tribunal has the power to modify its decree. This 
contention is directed at this court’s lack of power to 
modify the injunctive Order of the Commission. The 
argument, however, overlooks the fact that the issuing 
tribunal herein is in fact one of the parties to the proceed- 
ing. When the Order is viewed in light of the requirements 
of its affirmance and enforcement, it clearly becomes an 
Order of this court. It is, therefore, subject to review and 
modification by this Court to adapt to changed conditions 
of law and fact. 


Petitioner repeats that the validity of the Commission’s 
Order is not in issue. The argument in cases cited under 


Provided, however, That the said person may, within sixty days after service 
upon him or it of said report or order entered after such a reopening, obtain 
a review thereof in the appropriate court of appeals of the United States, 
in the manner provided in subsection (c) of this section.’’ 
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Point I in respondent’s brief is concerned primarily with an 
attack on the validity of Consent Orders. Petitioner 
admits the Order was valid when entered but requests 
review and modification at this time to adapt it to the 
intervening changed conditions. 


II 


Respondent argues under Point II of his brief that the 
only final Orders of the Commission are Cease and Desist 
Orders and the Clayton Act provides for their review and 
enforcement in this court. Respondent rejects the con- 
tention that this court may review other final agency action 
of the Commission under the Administrative Procedure 
Act, 5 U.S.C. 1009 (a), (¢), and (e). 


The Commission’s Order denying petitioner’s motion 
to reopen and modify the Cease and Desist Order con- 
stitutes final action to the extent that petitioner thereafter 
was subject to potential penalties upon a finding of its 
violation of the Cease and Desist Order. As a final agency 
action the Order is subject to judicial review. The argu- 
ment that this Court has no general equity power in 
reviewing the Commission’s final action is without merit. 
(See, C. E. Niehoff € Co. v. F.T.C., CCA 7, 1957, 241 F. 
2d 37, at page 42, vacated 355 US. 41, 78 S. Ct. 377. 


This was not a spurious motion nor is it a spurious 
appeal. The motion and appeal were promptly filed upon 
the passage of Public Law 86-107. The appeal was in 
response to the Commission’s invitation to respondents 
to outstanding Cease and Desist Orders. The petitioner 
is not interested in delay and legal maneuver. It is 
presently faced with uncertainty as to the future course 
of its business conduct as a result of the effect of Public 
Law 86-107. The Commission has refused to grant peti- 
tioner relief and has in fact sought to prevent this court 
from passing on the case on its merits. The Commission’s 
fear of encroachment on its jurisdiction and powers is 
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understandable but is not conducive to resolving the 
critical problem facing petitioner and many other in- 
dustries similarly situated. 


Tl 


The reluctance of the judiciary to require greater 
specificity in the Commission’s Cease and Desist Orders 
prior to enactment of Public Law 86-107 was based on the 
desirability of giving the Commission broad administrative 
power to perform its function of policing industry. The 
decisions cited by respondent under Point III were decided 
prior to the enactment of Public Law 86-107. In most 
instances, the court noted that the Orders were couched 
in the broad and general language of the Act. However, 
the courts tolerated these Orders because of the desira- 
bility of granting wide latitude to the Commission in the 
performance of its function and in view of the future 
opportunity to make specific determinations of misconduct 
before imposition of penalties. Respondent has cited no 
cases decided since the enactment of Public Law 86-107. 


Petitioner admits that it was bound to obey the Order of 
the Commission but asserts that it is entitled to be placed 
on notice, within a reasonable degree of certainty, as to 
what conduct the Order prohibits. Petitioner has no right 
to violate the law but it surely has the right to know what 
the Commission expects of it. 


The Commission is correct when it states that petitioner 
believes that the enactment of Public Law 86-107 has pro- 
vided an effective deterrent to violation of the Clayton 
Act. (Respondent’s brief 24). In fact, the deterrent is 
so effective as nearly to deter all businesses without 
threat of ruinous penalties. The Clayton Act is not well 
known for its clarity and preciseness. To impose severe 
penalties for its violation without other guideposts or safe- 
guards constitutes a material change in the law as it existed 
at the time of entry of petitioners consent order. 
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The language of Section 2 was necessary to assure that 
Public Law 86-107 would not take effect on proceedings for 
review pending at the time of its enactment. Congress 
was not concerned about existing Orders since accepted 
canons of judicial construction would require the applica- 
tion of the law existing at the time of their entry. Since 
the new law was procedural in nature, however, further 
explanation was required to assure its inapplicability to 
proceedings for review then under consideration. This 
appears to be the only logical interpretation of the 
necessity for Section 2. 


The Commission now explains its invitation to appeal 
within 60 days of the enactment of Public Law 86-107 
(J.-A. 71, 72) as only a waiver of any objection to an 
appeal taken within said 60 days, as not being timely. 
This qualification on the right of appeal is not apparent 
on a literal reading of the press release. The reasonable 


import of the release is that respondents not satisfied with 
outstanding Orders in view of the new law should appeal 
within 60 days or the Orders would become final. 


Respectfully submitted, 


Francis J. McNamara 
G. A. CHapwick, Jr. 
Joun A. Beck 
Frost & Towrr 
605 Southern Building 
Washington 5, D. C. 


Counsel for Petitioner 
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Statement of Questions Presented 


1. Whether or not the enactment of Public Law 86-107 
is a change of the conditions of fact or law existing at the 
time petitioners consented to the outstanding cease-and- 
desist order such as to warrant the Court to modify or set 
aside the order, or to remand the case to the Commission 
with directions. 


2. Whether or not the fact that the outstanding cease- 
and-desist order was entered on consent deprives this Court 
of jurisdiction to review the outstanding cease-and-desist 
order and grant the requested relief. 


3. Whether or not this Court also has jurisdiction to 
review the Commission’s order denying petitioners’ motion 
to set aside the outstanding cease-and-desist order. 
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plied, Effects a Change in Conditions of Fact 
and Law Existing at the Time Petitioners 
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as to Require that the Order be Reopened 
and Modified or Set Aside, or Remanded to the 
Commission With Directions 


A. Public Law 86-107 Eliminates Statutory 
Protections Formerly Available to Peti- 
tioners as They Attempted to Comply with 
the Sweeping Cease and Desist Order and 
thus Gives the Order an Oppressive Effect 
Not Anticipated at the Time of Consent .. 


1. The ‘‘Indeterminate Generalities’’ of 
the Robinson-Patman Portions of the 


2. The Statutory Protections Available at 
the Time of Consent 


a. Protection against punishment with- 
out advance court clarification .... 


b. Protection against use of the order 
as prima facie evidence in a treble- 
damage suit without advance court 
clarification 
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3. The Elimination of Protections by Pub- 
lic Law 86-107 


B. The Commission has Formally Taken the 
Position that Public Law 86-107 Applies to 
Cease and Desist Orders Outstanding as 
of the Date of Enactment 


. Petitioners can be Relieved from the Un- 
anticipated Effect of Changed Conditions 
Only if the Cease and Desist Order is Re- 
opened by this Court or the Commission 
and Either Modified to Provide for a Nar- 
rower Application or Set Aside to Permit 
Negotiations Regarding Such Modifica- 


. The Fact that the Order Was Entered on Con- 
sent Does Not Impair the Jurisdiction of this 
Court to Review the Order on Grounds of 
Changed Conditions 


III. This Court Also Has Jurisdiction to Review 
an Order of the Commission Denying Peti- 
tioners’ Motion to Set Aside the Cease and 
Desist Order 


Conclusion 
L&GIsLaTIVE AND MISCELLANEOUS APPENDIX: 
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(Robinson-Patman Act), 49 Stat. 1526, as 
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Section 11 of the Clayton Act, 38 Stat. 734, as 
amended, 15 U. S. C. $21, Prior to Amend- 
ment By Public Law 86-107 


Public Law 86-107, 86th Congress, 73 Stat. 243, 
(Act of July 23, 1959) 
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No. 15,370 


Scuicx Incorporatep and Scuick Service, Inc., 


Petitioners, 
v. 


FeperaL Trade ComMISssION, 
Respondent. 


a 


PETITION TO REVIEW AND SET ASIDE ORDERS OF 
THE FEDERAL TRADE COMMISSION 


Jurisdictional Statement 


This petition (JA 46) seeks review of a cease and desist 
order of the Federal Trade Commission issued against 
petitioners on November 3, 1958 (JA 32), and review of 
an order of the Federal Trade Commission dated September 
14, 1959 (JA 44), denying a motion to set aside the cease 
and desist order (JA 35). 


This Court has jurisdiction under Section 11 of the 
Clayton Act, 38 Stat. 734, as amended, 15 U. S. C. § 21, 
and Section 10 of the Administrative Procedure Act, 60 
Stat. 243, as amended, 5 U. S. C. § 1009. 


Statement of the Case 


Petitioners Schick Incorporated and Schick Service, 
Ine. (hereinafter sometimes collectively referred to as 
‘“‘Schick’’?) are Delaware corporations in the business of 
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producing, marketing and servicing electric shavers, ac- 
cessories and related products throughout the United States 
and abroad. 


On September 24, 1957 respondent Federal Trade Com- 
mission issued a complaint against petitioners charging 
them with violations of Sections 2(a), 2(d), and 2(e) of the 
Clayton Act, as amended by the Robinson-Patman Act, 49 
Stat. 1526, 15 U. S. C. §13(a), (d), (e), and of Section 5 
of the Federal Trade Commission Act, 38 Stat. 719, as 
amended, 15 U. S. C. §45 (JA 3). 


On May 9, 1958 petitioners entered into a consent agree- 
ment with the Commission’s Bureau of Litigation under 
which petitioners agreed to acce i r 
whose prohibitions covered a much wider sc e 

x pFUUICGY SNGGked in the complaint GA i) Gee ae complaint (JA 19). Of the three 
paragraphs relating to the Robinson-Patman Act (the first 


three prohibitory paragraphs (JA 21-22)), the second and 
third paraphrased the text of that Act without being con- 


fined in any way to the Commission’s allegations. And the 
first of these paragraphs was even broader than the relevant 
subsection (§ 2(a)) of the Act; it prohibited all price dif- 
ferentials without regard to the statutory criterion of injury 
to competition. 


Paragraph 10 of the consent agreement provided that 
the cease and desist order ‘‘may be altered, modified, or set 
aside in the manner provided for other orders”’ (JA 20). 


Following the execution of the consent agreement, the 
Commission’s Hearing Examiner on July 24, 1958 filed his 
Initial Decision reciting the agreement and proposed con- 
sent order (JA 25). The Commission on November 3, 1958, 

ee the initial decision as its own decision with certain 
revisions not relevant here (JA 32). 


Under the law as it existed at the time Schick entered 
into the consent agreement, Schick could not be penalized 
under the Robinson-Patman Act portions of the order until 
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two court proceedings had determined that Schick was in 
violation of the order. First, the Commission had to obtain 
a decree of enforcement from a Court of Appeals under 
Section 11 of the Clayton Act, 38 Stat. 734, as amended, 
15 U.S. C. § 21, and before a decree of enforcement could 
be issued by the Court of Appeals the Commission had to 
show a past or imminent violation of the cease and desist 
order. Federal Trade Commission v. Ruberoid Co., 343 
U.S. 470, 477 (1952). Then the Commission had to obtain 
a judgment punishing Schick for violation of the enforce- 
ment decree. 


On July 23, 1959, the President approved Public Law 
86-107, 73 Stat. 243, which amended Section 11 of the 
Clayton Act to provide a new method for penalizing con- 
duct found to be in violation of a Commission cease and 
desist order issued under the Clayton Act (including the 
Robinson-Patman Act) (see Legislative and Miscellaneous 
Appendix hereto at p. 6a). Public Law 86-107 provides 


that such cease and desist orders automatically become 
final 60 days after issuance and thereafter the party against 
whom the order is issued may be sued by the United States 
in a Federal district court and is subject to a penalty of 
$5,000 for each day of continuing violation of the order. 
A Court of Appeals enforcement decree, based on a finding 
of violation and thus affording court clarification of the 
cease and desist order, is not a prerequisite to imposition 
of penalties under Public Law 86-107. 


On August 27, 1959, Schick filed a motion with the 
Commission stating that enactment of Public Law 86-107 
effected a change in conditions of fact and law existing at the 
time of consent, since the new law had wiped out the pro- 
tection against the generalities of a broad order, protection 
afforded by old Section 11’s provision for court clarifica- 
tion of a cease and desist order prior to imposition of 
penalties (JA 35). Because of the perils which would 
henceforth attend Schick’s conduct of business, including 


4 


‘‘sudden-death’’ penalties for business practices neither 
theretofore challenged by the Commission nor found objec- 
tionable by the courts, Schick asked that the order be set 
aside to permit the parties to ‘‘enter into negotiations 
looking toward a revised consent order of narrower cover- 
age than the outstanding order, or failing that, resume 
the complaint proceedings and arrive at an adjudication 
on the merits’’ (JA 40). 


Schick’s motion was denied by the Commission on 
September 14, 1959 (JA 44). Thereupon, on September 
18, 1959 Schick filed the instant petition seeking review of 
both the cease and desist order and the order denying 
Schick’s motion (JA 46). 


Statutes and Regulations Involved 


Sections 2(a), 2(d), and 2(e) of the Clayton Act (Robin- 
son-Patman Act), 49 Stat. 1526, as amended, 15 U. S. C. 
§ 13(a), (d), (e), are set forth in the Legislative and Miscel- 
laneous Appendix hereto at page la. 


Section 11 of the Clayton Act, 38 Stat. 734, as amended, 
5 U.S. C. §21, prior to amendment by Public Law 86-107, 
is set forth in the Legislative and Miscellaneous Appendix 
hereto at page 2a. 


Public Law 86-107, 73 Stat. 243, is set forth in the 
Legislative and Miscellaneous Appendix hereto at page 
6a. 


Section 5 of the Clayton Act, 38 Stat. 731, as amended, 
15 U.S. C. $16, provides in pertinent part: 


‘(A final judgment or decree heretofore or here- 
after rendered in any civil or criminal proceeding 
brought by or on behalf of the United States under 
the antitrust laws to the effect that a defendant has 
violated said laws shall be prima facie evidence 
against such defendant in any action or proceeding 
brought by any other party against such defendant 


under said laws or by the United States under sec- 
tion 15a of this title, as to all matters respecting 
which said judgment or decree would be an estoppel 
as between the parties thereto: Provided, That this 
section shall not apply to consent judgments or 
decrees entered before any testimony has been taken 
or to judgments or decrees entered in actions under 
section lda of this title.’’ 


Sections 10(¢) and (e) of the Administrative Procedure 
Act, 60 Stat. 243, as amended, 5 U. S. C. $1009(e), (e), 
provide in pertinent part: 


““(e) Every agency action made reviewable by 
statute and every final agency action for which there 
is no other adequate remedy in any court shall be 
subject to judncial review. 

. s s 

““(e) * * * [The court] shall * * * hold unlawful 
and set aside agency action, findings and conclusions 
found to be * * * arbitrary, capricious, an abuse of 


discretion, or otherwise not in accordance with 
law * @ @ 9) 


Statement of Points 


1. Public Law 86-107, when applied retroactively to 
the broad cease and desist order outstanding against peti- 
tioners, effects a substantial change in the conditions pre- 
vailing when petitioners consented to that order and gives 
an effect to that order not anticipated at the time of con- 
sent, so as to require that the order be reopened (and 
modified or set aside) or remanded to the Commission 
with directions. 


2. This Court’s jurisdiction to review and reopen the 
outstanding cease and desist order on grounds of changed 
circumstances is not affected by the fact that the order 
was entered on consent. 


3. This Court also has jurisdiction to review the Com- 
mission’s order which denied petitioners’ motion to set 
aside the cease and desist order. 


Summary of Argument 
I. 


Petitioners in 1958 entered into a consent agreement with 
the Federal Trade Commission which was sweeping in scope 
and vague in terminology, an order which not only failed 
to delimit but in fact expanded upon the ambiguities and un- 
certainties already present in the Robinson-Patman Act. 
What made it reasonable for petitioners to consent to such 
an order rather than engage in long and expensive litiga- 
tion was the enforcement system then in effect. That sys- 
tem protected petitioners against punishment for unwitting 
violations of the blanket order. First, the Commission had 
to satisfy the Court of Appeals that a violation had oc- 
curred or was imminent in order to obtain an enforcement 
decree from that court. Only after the issuance of such a 
decree could punishment be imposed for contempt. This 
enforcement system insured judicial clarification of the 
cease and desist order, and an opportunity to cease ob- 
jectionable business practices, before imposition of pen- 
; alties and, in many cases, before entry of a judgment useable 
as prima facie evidence of violation in treble-damage suits. 


Public Law 86-107, when applied to outstanding orders, 
abolishes these protections. It provides for automatic 
finality of cease and desist orders, followed by imposition of 
a $5,000-a-day penalty assessment without an opportunity 
for advance judicial clarification of such orders and regard- 
less of the absence of previous Commission challenge or 
court construction of the penalized conduct. Moreover, this 
penalty assessment will constitute prima facie evidence for 
treble damage suit purposegx” Thus the application of the 


sudden-death penalty system of Public Law 86-107 to the 
outstanding cease and desist order gives this order a harsh 
and restrictive effect not anticipated at the time of peti- 
tioners’ consent. 


Law 86-107 to outsta 

instant petition was filed on the assumption that the Com- | 
muission’s position is legally ' ‘supportable, an n_assumption |_ 
subsequently challenged i in an action for declaratory relief | 
now pending in the Distri 

adjudication of this question by this Court would appear 

to be a prerequisite to the disposition of the instant petition. 


If Public Law 86-107 is to be applied to the cease and 
desist order outstanding against petitioners, fairness re- 
quires that the order should be reopened by this Court or 
the Commission and set aside or modified to give it a nar- 
rower application more consistent with the substantial 
change in statutory context since the time of consent. 


I. 


In the Commission’s motion to dismiss the petition for 
failure to state grounds on which relief could be granted, 
which was denied by this Court on December 16, 1959, with- 
out prejudice to a renewal at this time, the Commission did 
not challenge the general power of this Court to review 
cease and desist orders on grounds of changed conditions. 
The Commission only argued that the Court lacks such 
power where the order was entered on consent. The Com- 
mission’s distinction was categorically rejected by the 
United States Supreme Court in United States v. Swift and 
Co., 286 U. S. 106, 114-115 (1932). That Court, reviewing 
the power of a lower court to revise a consent decree on 
grounds of changed circumstances, held that no valid 
distinction could be made between a decree entered after 
litigation and a decree entered by consent. The proposition 
applies with equal force to the review of administrative 
decrees on grounds of changed conditions. Indeed, the 
consent agreement executed by Schick and the Commission 
itself provided: 


‘‘[the order] may be altered, modified, or set aside 
in the manner provided for other orders.’’ 
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Ii. 


The instant petition requests, as corollary relief, review 
of the Commission’s order denying Schick’s motion to set 
aside the cease and desist order. The Commission has 
asserted that the Clayton Act does not provide for review 
of an order denying a motion to reopen. If that be So, 
petitioners are entitled to review under Section 10(c) of 
the Administrative Procedure Act, 5 U. S. C. § 1009(c), 
providing that: 


“‘every final agency action for which there is no 
other adequate remedy in any court shall be subject 
to judicial review.”’ 


ARGUMENT 
I. 


Public Law 86-107, When Retroactively Applied, Effects 
a Change in Conditions of Fact and Law Existing 


at the Time Petitioners Consented to the Cease and 
Desist Order so as to Require that the Order be Re- 
opened and Modified or Set Aside, or Remanded to 
the Commission With Directions. 


A. Public Law 86-107 Eliminates Statutory Protections 
Formerly Available to Petitioners as They Attempted 
to Comply with the Sweeping Cease and Desist Order 
and thus Gives the Order an Oppressive Effect Not 
Anticipated at the Time of Consent. 


1. The “Indeterminate Generalities” of the Robinson- 
Patman Portions of the Order. 


The three paragraphs of the cease and desist order af- 
fected by the enactment of Public Law 86-107 are the three 
paragraphs which paraphrase or expand upon the provi- 
sions of Sections 2(a), 2(d), and 2(e) of the Clayton Act, 
15 U. S. C. 13(a), (d), (e)—the Robinson-Patman Act 
provisions (JA 28-30, 34). 


To put it mildly, Robinson-Patman is a difficult statute 
for a businessman to obey. The Supreme Court has re- 
marked that ‘precision of expression is not an outstanding 
characteristic of the Robinson-Patman Act * * *.”? Auto- 
matic Canteen Co. v. Federal Trade Commission, 346 U.S. 
61, 65 (1953). Other courts have referred to ‘‘all [the] 
elusive uncertainty’? of Robinson-Patman, United States 
v. N.Y. Great A. é P. Tea Co., 67 F. Supp. 626, 676 (BE. D. 
Ill. 1946), aff’d 173 F. 2d 79 (7th Cir. 1949), and have 
called it a statute which is ‘‘vague and general in its word- 
ing and which cannot be translated with assurance into 
any detailed set of guiding yardsticks.’? Ruberoid Co. v. 
Federal Trade Commission, 189 F. 2d 893, 894-5 (2d Cir. 
1951), modified on other grounds, 191 F. 2d 294 (1951), aff’d 
343 U. S. 470 (1952). 


The businessman troubled by the vagueness of terms 
such as ‘‘direct or indirect’’ discrimination in prices or 
‘‘injury to competition,’’ Section 2(a), or services offered 
on ‘‘proportionally equal terms,’’ Section 2(e), might be 
tempted to ignore such terminology and be guided in good 
faith simply by the spirit of the legislation. But there, 
too, he would find himself in deep trouble. To follow 
Robinson-Patman’s spirit is often to violate its letter. For 
example, a manufacturer who seeks to encourage product 
sales by a small, independent neighborhood retailer through 
giving him extra promotional service commits a Section 
2(e) violation. On the other hand, to follow the letter too 
closely may not only offend the spirit of Robinson-Patman 
but may clash with Sherman <Act principles as well. For 
example, a manufacturer may not be able to compete 
aggressively for the patronage of a certain customer by 
underselling other manufacturers without engaging in price 
discrimination forbidden by Section 2(a) of Robinson- 
Patman.' 


1 The Supreme Court indicated the possibility of conflict between 
the Sherman Act and the Robinson-Patman Act in Automatic Can- 
teen Co. v. Federal Trade Commission, 346 U. S. 61, 74 (1953). 
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The cease and desist order in this case compels Schick 
to obey language no less vague than Robinson-Patman 
itself, and indeed broader in some respects. The first 
paragraph of the order provides the most glaring example. 
It condemns all price differentials between competitors, 
regardless of amount, regardless of injury to competition, 
regardless, in short, of legality. Nor can petitioners safely 
rely on the courts to read into this paragraph the criterion 
of competitive injury? or even the criterion of unlawful- 
ness.° 


The difficulties of ascertaining petitioners’ duties and 
obligations under the first paragraph of the order have been 
well stated by Attorney General’s National Committee to 
Study the Antitrust Laws in its 1955 Report. Referring to 
the type of price discrimination order outstanding against 
Schick, the Report stated: 


‘““By commanding a respondent to abstain from 
all price differentials that may violate this pervasive 
law [Robinson-Patman], such an order ‘really 
promulgates an inaccurate partial paraphrase of its 
indeterminate generalities’; confounding rather 


? Although in Federal Trade Commission v. Ruberoid Co., 343 
U. S. 470, 476 (1952), the Court held that certain statutory defenses 
were “implicit” in a cease and desist order even though not set out 
in extenso, it has been persuasively argued that this holding 
does not include the defense of lack of competitive injury. Rowe, 
“Borderland Issues in Court and Commission Cases Under Sections 
2 and 3 of Clayton Act,” Proceedings of ABA, Section of Antitrust 
Law 60, 76-77 (1956). Even the statutory defenses covered by the 
Supreme Court’s Ruberoid holding are only available in subsequent 
proceedings if the respondent had no previous opportunity to present 
them. 343 U. S. at 476-77. 

3 See Federal Trade Commission v. National Lead Company, 352 
U. S. 419 (1957). 

4 Footnote in original cites Federal Trade Commission v. Ruberoid 
Co., 343 U. S. 470, 492 (1952) (dissent of Mr. Justice Jackson). 
This opinion went on to say that the broad Robinson-Patman order 
in Ruberoid, similar to the price-discrimination paragraph in the 
Schick order, does not “clarify” the petitioner’s duty but “confounds 
confusion.” Ibid. 
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than clarifying the respondent’s legal duties, it in- 
herently frustrates reasonable attempts in good 
faith to comply.’’ (Id. at 168; emphasis supplied) 


We do not here contend that the breadth and generality 
of the Robinson-Patman paragraphs of the order render 
them invalid, although we do not believe that such sweeping 
orders have the general Supreme Court sanction recently 
ascribed to them by the Commission when arguing its 
motion to dismiss. We note, for instance, that the Supreme 
Court’s blessing of similar decretal language was given 
prior to the radical change in penalty procedure effected 
by Public Law 86-107. Federal Trade Commission v. 
Ruberoid Co., 343 U. S. 470 (1952). We also note that the 
decision which gave that blessing relied on a finding of 
fact not present in our situation. In that case, the Court 
explained that the reason it was not requiring the Com- 
mission ‘‘to limit its [price discrimination] prohibition to 
the specific differential shown to have been adopted in past 
violations’’ was because the Commission had already found 
that even very small price differentials influenced Ruber- 
oid’s competitive situation,—id. at 474—a finding not made 
in this case. 


But it is not necessary for petitioners to attack the 
validity of the order. Instead, petitioners state what cannot 
reasonably be denied—that the Robinson-Patman sections 
of the order are both sweeping and, in significant respects, 
inscrutable—and assert that equity requires modification 
of the order in the present circumstances. 


The difficulty of compliance with all three of the 
Robinson-Patman paragraphs of the order can be illustrated 
by a few of the problems of business practice which might 
face petitioners. 


For example, Schick may desire to increase its sales of 
shavers to a given class of retailers through under- 
cutting the prices charged to such retailers by a compet- 
ing shaver manufacturer. The prices charged to such re- 
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tailers may be lower than prices charged to ‘‘competing’’ 
retailers but Schick’s study of consumer buying patterns 
in the area may convince it that such a price differential 
will not injure the other retailers. If Schick accordingly 
proceeds with its price competitive program, will it be able 
to raise lack of competitive injury as a defense to a suit for 
civil penalties?’ There is no ready answer. 


A further illustration: Schick might decide to give a 
larger discount on shavers or on pre-shave lotion or on 
other accessories or parts to one retailer than the discount 
given another retailer, in order to reflect the fact that the 
first retailer incurred greater expenses in repairing and 
servicing Schick shavers for consumers. Would such a dif- 
ferential, albeit absorbed and neutralized by differences in 
expenses, constitute forbidden price discrimination? (An 
affirmative answer might be inferred from the Commis- 
sion’s decision in General Foods Corp., Dkt. No. 6018, 
Feb. 15, 1956, but the courts do not appear to have resolved 
the question.) 


Again, Schick may find that promotional services and 
allowances more realistically reflect the value of promo- 
tional activity rendered by retailers if these services and 
allowances are awarded on ‘‘proportionally equal’’ terms, 
not on the basis of dollar volume of retailer purchases but 
on some other basis, such as customer traffic through the 
store or square footage of display space devoted to Schick 
products. Would such a program offend the portions of 
the cease and desist order based on Sections 2(d) and 2(e) 
of the Robinson-Patman Act? A wrong guess in this un- 
resolved area * would result in violation regardless of pos- 
sible cost-justification defenses and regardless of absence 
of competitive injury, criteria not available to those ac- 
eused of violating the ‘‘proportionally equal?’ sections of 
Robinson-Patman, Federal Trade Commission v. Simplicity 


5 The uncertainties in this area are discussed in Rowe, “How to 
Comply with Sections 2(c)-(£),” CCH Robinson-Patman Act Sym- 
posium 124, 132 n. 34 (1957). 
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Patterns Co., 360 U. S. 55 (1959), and therefore not avail- 
able to Schick in a penalty proceeding brought under Pub- 
lic Law 86-107. 


These are only a few of the countless compliance prob- 
lems facing the petitioners as they attempt to do business 
under the cease and desist order outstanding against them. 


If the order makes it so difficult for Schick to live under 
it, why, then, did Schick consent to it? 


Schick’s consent is understandable only by reference to 
the enforcement system in effect at the time of consent. 


2. The Statutory Protections Available at the Time 
of Consent. 


a. Protection against punishment without ad- 
vance court clarification. 


Under the enforcement system in effect when Schick 
consented to the order, Schick was able to obtain judicial 
clarification of its rights and duties under the cease and 
desist order before risking severe punishment for unwitting 
violations. If Schick thought there was a reasonable 
chance that pricing or promotional programs like the ones 
outlined above—or some other business practice—were per- 
missible under the cease and desist order, it could implement 
them without subjecting itself to ruinous penalties. If the 
Commission then challenged such a practice, the Commis- 
sion had to apply to the Court of Appeals for a decree of 
enforcement of the cease and desist order. This application 
gave Schick the chance to obtain judicial enlightenment 
on the legality of a proposed program without courting 
disastrous $5,000-per-day penalties. The application itself 
would show the Commission’s opinion, and Schick could 
at that time modify or discontinue the program. If it 
persisted in its view that the Commission was in error, 
it could do so secure in the knowledge that even if the 
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courts disagreed with it, there would be a chance to dis- 
continue the practice ultimately determined to be objection- 
able before penalties would be imposed. 


The enforcement system under Section 11 before amend- 
ment afforded not only time for discontinuance but also 
the necessary guidance. Schick might be able to per- 
suade the Court of Appeals to limit the scope of its 
enforcement decree to the type of practice being chal- 
lenged by the Commission. In any event, the applicability 
of the cease and desist order to the challenged business 
practices would be clarified by the Court of Appeals in the 
process of ruling on the request for enforcement. In 
Federal Trade Commission v. Ruberoid Co., 343 U. S. 470 
(1952), the Supreme Court held that the Commission must 
show that a violation has taken place or is imminent as a 
prerequisite to a Court of Appeals decree of enforcement. 
Accordingly, if the Court of Appeals accepted the Com- 
mission’s view that Schick’s challenged practice constituted 
a violation of the order, and thereupon issued an enforce- 
ment decree, Schick would thus have received guidance 
concerning its rights and duties under the sweeping cease 
and desist order. Only subsequent violation of the enforce- 
ment decree, in disregard of such guidance, would result in 
punishment. 


In view of this clarification feature of the Clayton Act 
enforcement system it was reasonable for Schick to consent 
to a cease and desist order as full of ‘‘indeterminate gener- 
alities’’ as the one now outstanding, thereby avoiding ex- 
tensive, expensive and uncertain litigation. It could, and 
did, abandon practices specifically cited by the Commis- 
sion’s complaint as objectionable, knowing that as to future 
specific practices it could obtain guidance without courting 
disaster. 
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b. Protection against use of the order as prima 
facie evidence in a treble-damage suit without 
advance court clarification. 


Under Section 5 of the Clayton Act, 15 U. S. C. §16, a 
non-consent decree or judgment constitutes prima facie 
evidence in treble-damage cases when it is ‘“‘to the effect 
that a defendant has violated said [antitrust] laws.’? Any 
such judgment would present a serious threat to petitioners’ 
business since it would practically invite litigation, and in 
each lawsuit thus encouraged the plaintiff would receive, 
‘‘subject only to a defendant’s enjoyment of its day in 
court against a new party, as large an advantage as the 
estoppel doctrine would afford had the Government 
brought suit.”’ Emich Motors Corp v. General Motors 
Corp., 340 U. 8. 558, 568 (1951). 


As of the time of Schick’s consent to the cease and 
desist order, this threat was not a serious one. The first 
judicial decree which would satisfy the Section 5 definition 
was likely to be a contempt order, and, as has been indicated, 
the petitioners would have adequate opportunity to conform 
their business practices to the uncertain law before a con- 
tempt judgment would be forthcoming. Because the earlier 
Court of Appeals enforcement decree, the prerequisite to 
the contempt judgment, might order compliance with the 
consent order without formally adjudging a violation of 
the order, and since an enforcement decree could be 


® For example, the Final Decree in Fedcral Trade Commission v. 
Standard Brands, 189 F. 2d 510 (2d Cir. 1951), filed September 14, 
1951, reflects in its “whereas” clauses the Court’s “opinion” that a 
violation had taken place, but the decretal paragraphs, setting forth 
the judgment of the Court, do not adjudge a violation. Any possi- 
bility that this particular decree was thus framed because the Supreme 
Court had not yet decided the Rubcroid case, supra (requiring a show- 
ing of violation prior to enforcement), is negated by the fact that the 
Second Circuit was already following the Ruberoid rule as of the 
time of the 1951 decree referred to above. Federal Trade Commis- 
sion v. Herzog, 150 F. 2d 450 (2d Cir. 1945). 
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obtained on a showing that a violation was only ‘‘imminent’’ 
(see Federal Trade Commission v. Ruberoid Co., 343 U. S. 
470, 477 (1952)), the enforcement decree would probably 
not constitute a decree to the effect that Schick had violated 
the antitrust laws. Accordingly, as of the time of consent, 
Schick’s consent order was unlikely to ripen into a weapon 
for treble-damage adversaries before Schick had been 
warned, via a Court of Appeals enforcement order, that its 
practices violated the consent order, and had had a chance 
to change its practices. 


3. The Elimination of Protections by Public Law 
86-107. 


The enactment of Public Law 86-107, as applied to out- 
standing cease and desist orders, shatters the statutory 
context in which Schick’s consent was given. This amend- 
ment to Section 11 of the Clayton Act would eliminate the 
protections that made it reasonable for Schick to accept an 
administrative order replete with the ‘‘elusive uncertainty” 
of the Robinson-Patman Act. Now, if Schick should prove 
wrong in its prediction of the way in which courts will 
interpret the order or the way in which courts will dispose 
of the many legal issues still unresolved under Robinson- 
Patman, the consequences for Schick may well be dis- 
astrous. 


First, as previously set forth, Public Law 86-107 permits 
the United States to recover civil penalties of up to $5,000 
a day for violation of an order even though the practices 
alleged to be violations require resolution of legal questions 
of first impression under the Robinson-Patman Act; no 
opportunity exists for advance clarification of these issues 
by the Court of Appeals or any other court. Accordingly, 
should Schick, for example, decide to establish one of the 
programs outlined above, and should a district court some 
months later hold this program to be in violation of the 
Robinson-Patman paragraphs of the cease and desist order, 
Schick would be liable for penalties of $5,000 a day—a total 
potential liability of substantial proportions. 
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Moreover, the judgment rendered by the district court 
requiring payment of penalties would constitute a judg- 
ment or decree ‘‘to the effect that a defendant has 
violated said [antitrust laws] laws.’’ The judgment would 
therefore constitute prima facie evidence of violation for 
use in a treble-damage suit, notwithstanding the fact that 
Schick had received no previous judicial guidance of the 
kind available under pre-amended Section 11 of the Clayton 
Act. As a result, changed statutory circumstances have 
transformed Schick’s past consent into an unexpectedly 
dangerous instrument in the hands of treble damage plain- 
tiffs. 


B. The Commission has Formally Taken the Position 
that Public Law 86-107 Applies to Cease and Desist 
Orders Outstanding as of the Date of Enactment. 


The Commission’s announcement that it will apply 


Public Law 86-107 to outstanding cease and desist orders is 
set forth in the F. T. C. News Release dated July 28, 1959 


and_re s_ Ap- 
pendix hereto at_p, J2a. In the absence of a contrary 
judicial determination, petitioners made their motion to 
the Commission and filed their petition in this Court on 
the assumption that the Commission’s position was legally 
supportable. This assumption was based in large part 
on the fact that Section 2 of Public Law 86-107 expressly 
excepts from its coverage only proceedings previously 
initiated ‘‘under the third or fourth paragraph of section 
11”? of the Clayton Act, paragraphs referring only to 
court enforcement proceedings. By implication it might 
be held that proceedings like those in which petitioners were 
involved, which had not ripened to the stage where the 
Commission was seeking an enforcement order, were subject 
to a ‘‘retroactive’’ application of Public Law 86-107. A 
further argument in support of the Commission’s position 
would be that a contrary interpretation would render un- 
enforceable outstanding cease and desist orders as to which 
proceedings under the third or fourth paragraph of Section 
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11 had not been initiated, since the new enforcement provi- 
sions would not apply and the old enforcement provisions 
were repealed. 


Subsequent to the filing of the instant petition an action 
was brought in the District Court for this District seeking 
a declaratory judgment that Public Law 86-107 is not 
applicable to outstanding cease and desist orders issued 
prior to enactment. Nash-Finch Company v. Federal Trade 
Commission, Civil Action No. 2612-59, filed September 21, 
1959. (The Nash-Finch complaint was appended to peti- 
tioners’ answer to the Commission’s motion to dismiss the 
petition, filed November 13, 1959.) A study of the Nash- 
Finch complaint indicates that the proposition that Public 
Law 86-107 does not apply retroactively to outstanding 
consent cease and desist orders is also legally supportable.’ 


* Certain of the arguments set forth in or suggested by the 
Nash-Finch complaint are as follows: 

a. In the absence of clear expression to the contrary, a statutory 
amendment is not given retrospective effect, Brewster v. Gage, 280 
U. S. 327, 337 (1930), particularly where the amendment, albeit 
described as remediary or procedural, imposes new liabilities, Wright 
v. Southern Ry. Co., 80 Fed. 260 (Cir. Ct. W. D. N. C. 1897), 
United States v. Mashburn, 85 F. Supp. 968 (W. D. Ark. 1949), 
and particularly also where the effect of the amendment is to under- 
mine an agreement, Brown v. Grand Fountain, 28 App. D. C. 200 
(D. C. App. 1906), such as a consent agreement. 

b. In enacting the recent Clayton Act amendments, Congress 
adopted enforcement provisions identical to the 1938 amendments to 
Section 5 of the Federal Trade Commission Act (52 Stat. 111, 15 
U. S. C. §45)—with one significant exception: Congress in 1959 
declined to adopt the language contained in Section 5(a) of the 
1938 Act expressly stating that the 60-day finality provision of the 
amendment applied to previously issued cease and desist orders. 

c. The omission of such language from the Clayton Act amend- 
ments is particularly significant in view of the rejection by Congress 
of earlier bills expressly providing for the retroactivity of the pro- 
posed amendments. E.g., H.R. 8682, 85th Cong., Ist Sess.; H.R. 
6748, 84th Cong., Ist Sess. 

d. Paragraph 11(g) of Public Law 86-107 provides, speaking 
prospectively, that “Any order issued under subsection (b) [cease 
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Manifestly, if Public Law 86-107 is not applicable to Schick’s 
cease and desist order, no change in conditions affecting 
petitioners has taken place by reason of this amendment. 


and desist order] shall become final” upon expiration of 60 days 
(emphasis supplied). The paragraph thus appears to confer auto- 
matic finality only on orders not yet issued. Since orders of earlier 
date would not become final under paragraph 11(g), the penalty 
provisions of paragraph (1) of Public Law 86-107 would not apply 
to such orders. 

e. The Commission has interpreted Section 2 of Public Law 86- 
107 (precluding applicability of the act to any court proceedings ini- 
tiated prior to enactment) as meaning that only those cease and desist 
orders reviewed or pending review in the courts at the time of 
enactment are exempt from Public Law 86-107 coverage. See p. 6, 
Commission’s motion to dismiss this petition. Such a distinction 
would be unbelievably arbitrary; it would, for example, permit 
imposition of $5,000-per-day penalties for violation of orders not 
affirmed by the courts but would exempt from the same penalties 
a violation of an order that had been judicially affirmed! Instead, 
Section 2 merely makes it clear that pending court proceedings are 
not to be treated differently from completed court proceedings. Sec- 
tion 2 does not imply that outstanding orders not reviewed by the 
courts are governed by the amendments. This fact is demonstrated 
by the language of the House Judiciary Committee’s report (H. Rep. 
No. 580, 86th Cong., Ist Sess., p. 7): 

“Section 2 provides that the amendments made in Section 1 
shall not apply to any proceeding initiated before the date of 
enactment” (emphasis supplied). 


f. The argument that non-“retroactivity” would leave Public Law 
86-107 unenforceable as to orders not already the subject of court pro- 
ceedings ignores the effect of the “saving clause” statute, 61 Stat. 
633, 1 U. S. C. § 109, providing, in pertinent part: 

“The repeal of any statute shall not have the effect to release 
or extinguish any * * * liability incurred under such statute 
unless the repealing Act shall so provide, and such statute shall 
be treated as still remaining in force for the purpose of sustain- 
ing any proper action * * * for the enforcement of such * * * 
liability.” 
In National Labor Relations Board v. National Garment Co., 166 
F. 2d 233 (8th Cir. 1948), cert. denied 334 U. S. 845 (1948), the 
Court held that obligations imposed on a respondent by an N. L. R. B. 
order are a “liability” within the meaning of 1 U. S. C. § 109. 
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Petitioners submit that this petition properly brings 
before this Court and requires the decision of the question 
of the applicability of Public Law 86-107. The Court must 
decide, in the first instance, whether or not there has been 
a change of circumstances affecting Schick’s cease and 
: desist order, and this decision of course turns on the 
question of ‘‘retroactivity.’? Further, we submit, the ques- 
tion can be decided by this Court as a matter of law on the 
record before it, despite the pending declaratory judgment 
action in the District Court. The only alternative would be 
to defer disposition of the instant petition until the Nash- 
| Finch litigation is complete, an alternative which would 
| appear to involve an unnecessary delay. 


C. Petitioners can be Relieved from the Unanticipated 
Effect of Changed Conditions Only if the Cease and 
Desist Order is Reopened by This Court or ‘the! 
Commission and Either Modified to Provide for a 
Narrower Application or Set Aside to Permit Nego- 
tiations Regarding Such Modification. 


If Public Law 86-107 applies to the cease and desist order 
outstanding against petitioners, fairness requires that 
the petitioners receive some measure of relief in the light 
of the substantially changed conditions which result from 
the disappearance of former statutory protections. The 
only meaningful relief would be an order more precise in 
its application and more concrete in its terminology—an 
order, for example, which is more closely related to the 
practices attacked by the Commission in its complaint. 


Schick originally sought this relief from the Commis- 
sion. The express purpose of petitioners’ motion before 
the Commission to set aside the order was to permit the 
negotiation of a narrower one, or if negotiations failed, to 
permit the complaint proceeding to be resumed (JA 40). 
The Commission denied petitioners’ request, without, how- 
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ever, finding that there was no change in conditions of law 
or fact (JA 45). 


Whether this Court wishes itself to reopen the consent 
order and set it aside or modify it, or whether this Court 
prefers to remand the case to the Commission with ap- 
propriate directions, is not of consequence to petitioners. 
Petitioners only ask to be permitted to work toward a cease 
and desist order more consistent with the drastic change in 
statutory context that has taken place since the time of 
consent. We submit that a failure to afford the petitioners 
such an apportunity will amount to a failure of due process. 


II. 


The Fact that the Order Was Entered On Consent 
Does Not Impair the Jurisdiction of this Court to 
Review the Order on Grounds of Changed Condi- 


tions. 


A petition for review of a cease and desist order based 
on changed circumstances does not attack the validity of 
that order. It only asks that equity relieve the petitioner 
from an order rendered oppressive by new facts or new 
law. 


Consent orders and non-consent orders are equally 
vulnerable to new facts and new law. History does not 
distinguish between them; neither, we submit, should 
courts, 


This we believe to be the clear meaning of the Supreme 
Court’s opinion in United States v. Swift & Co., 286 U. S. 
106, 114-115 (1932). This opinion followed an earlier 
Supreme Court decision in the same case, where the Court 
had held that the validity of an antitrust consent decree 
could not be attacked on any of the eight grounds there 
alleged. Swift and Co. v. United States, 276 U. S. 311 
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(1928). Subsequently, a modification of the decree was 
granted by the Supreme Court of the District of Columbia 
on the altogether separate ground of changed circum- 
stances, having nothing to do with the validity of the 
original decree. The Government and certain interveners 
appealed. Although the United States Supreme Court 
reversed on the ground that circumstances had not changed 
enough to justify modification, the Court made it clear 
that one who consents to a decree is not precluded from 
seeking modification on the basis of changed conditions: 


“We are not doubtful of the power of a court of 
equity to modify an injunction in adaptation to 
changed conditions though it was entered by consent. 
The power is conceded by the Government, and is 
challenged by the interveners only. * * * Power to 
modify the decree was reserved by its very terms, and 
so from the beginning went hand in hand with its 
restraints. If the reservation had been omitted, 
power there still would be by force of principles 
inherent in the jurisdiction of the chancery. A con- 
tinuing decree of injunction directed to events to 
come is subject always to adaptation as events may 
shape the need. [citing cases] The distinction is 
between restraints that give protection to rights 
fully accrued upon facts so nearly permanent as to 
be substantially impervious to change, and those 
that involve the supervision of changing conduct or 
conditions and are thus provisional and tentative. 
*°* The result is all one whether the decree has been 
entered after litigation or by consent. * * * In either 
event, a court does not abdicate its power to revoke 
or modify its mandate if satisfied that what it has 
been doing has been turned through changing cir- 
cumstances into an instrument of wrong. We reject 
the argument for the interveners that a decree 
entered upon consent is to be treated as a contract 
and not as a judicial act. * * * But in truth, what was 
then adjudged was not a contract as to any one. The 
consent is to be read as directed toward events as 
they then were. It was not an abandonment of the 
right to exact revision in the future, if revision 
should become necessary in adaptation to events to 
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be.”’? United States v. Swift and Co., 286 U. S. 106, 
114-115 (1932). (emphasis supplied) 

We note that the distinction the Supreme Court refused 
to recognize in the Swift case has similarly failed to re- 
ceive recognition in Section 11 of the Clayton Act, 15 
U. S. C. § 21, and Section 5 of the Federal Trade Commis- 
sion Act, 15 U.S. C. § 45, which do not distinguish between 
consent orders and contested orders when it comes to 
judicial review. Nor is the distinction recognized in the 
Commission’s own Rules of Practice: Rule 3.27(b), which 
provides for reopening of final cease and desist orders 
where ‘‘changed conditions of fact or of law or the public 
interest so require,’’ is not limited to non-consent orders. 


Indeed, the right of persons to seek revision of consent 
orders in the light of historical developments is indispens- 
able to the efficient administration of the Clayton Act and 
the Federal Trade Commission Act. Refusal by the Com- 
mission, or by this Court on review, to entertain such an 
application would not only work injustice on persons sub- 
ject to outstanding orders. It would also discourage others 
from participating in the Commission’s consent procedure, 
thus curtailing the use of a procedure ‘‘designed to save 
time and money’’® of all parties. 


Il. 


This Court Also Has Jurisdiction to Review an Order 
of the Commission Denying Petitioners’ Motion to 
Set Aside the Cease and Desist Order. 


Section 11(d) of the Clayton Act, as amended, 15 U.S. C. 

§ 21(d), provides: 
“‘Upon the filing of the record with it the juris- 
diction of the court of appeals to affirm, enforce, 


modify, or set aside orders of the commission or 
board shall be exclusive.’’ 


8 The Commission thus explained the consent procedure on page 
6 of its motion to dismiss the petition. 
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Petitioners moved before the Commission to have the 
consent cease and desist order set aside or modified on the 
ground of changed circumstances. The Commission issued 
an order denying that motion. Petitioners moved in this 
Court for a review of that order, and the record was ap- 
propriately filed with this Court. In view of these un- 
disputed facts, we see no merit in the Commission’s 
contention that this Court has no jurisdiction under Section 
11(d) to review the Commission’s order denying petition- 
ers’ motion before it. 


If, however, the Commission is correct when it contends 
that the Clayton Act does not confer jurisdiction on this 
Court to review the Commission’s order, then the order 
must be reviewable under Section 10(c) of the Administra- 
tive Procedure Act, 5 U. S. C. $1009(c), which provides 
that 

“every final agency action for which there is no 

other adequate remedy in any court shall be subject 

to judicial review.”’ 
Section 10(e) of the same Act requires this Court to set 
aside agency action found to be ‘‘arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with 
law.’? Petitioners submit that the Commission acted 
arbitrarily and capriciously and contrary to law when it 
refused to permit reconsideration of the scope of the 
cease and desist order in the light of the changed circum- 
stances set forth in Schick’s motion before the Commission. 


When this Court reviews cease and desist orders of 
the Federal Trade Commission, it exercises original equity 
jurisdiction, rather than appellate jurisdiction. Indiana 
Quartered Oak Co. v. Federal Trade Commission, 58 F. 2d 
182, 184 (2d Cir. 1932), cert. denied, 278 U. S. 623 (1928) ; 
L. B. Silver Co. v. Federal Trade Commission, 292 Fed. 752 
(6th Cir. 1923) ; Butterick v. Federal Trade Commission, 4F. 
2d 910, 913 (2d Cir. 1925), cert. denied, 267 U. S. 602 
(1925); see National Gas Pipeline Co. v. Federal Power 
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Commission, 128 F. 2d 481, 483-84 (7th Cir. 1942). Review 
by this Court under the Administrative Procedure Act of 
F. T. C. orders other than cease and desist orders is con- 
sistent with this Court’s status as a court of original jur- 
isdiction when it reviews F. T. C. cease and desist orders. 
Accordingly, we believe that it is appropriate for this 
Court to review the Commission’s order under Section 
10(c) of the Administrative Procedure Act. Indeed, we 
doubt that review of that order by a district court would 
be consistent with Section 11(d) of the Clayton Act, quoted 
above, providing that the jurisdiction of this Court ‘to 
affirm, enforce, modify, or set aside orders of the commis- 
sion or board shall be exclusive.”’ 


CONCLUSION 


For the reasons set forth above, petitioners urge 
that the petition be granted. 


Respectfully submitted, 


Cazotyn E. Accer, 
1614 Eye Street, N.W., 
Washington, D. C., 
Attorney for Petitioners. 
Of Counsel: 


Ricuarp H. Pavt, 
Joun G. Sion, 
Pav, Weiss, Rirkinp, WHARTON 
& Gaxgison, 
New York, N. Y. 


January 20, 1960 
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Sections 2(a), 2(d), and 2(e) of the Clayton Act 
(Robinson-Patman Act), 49 Stat. 1526, as Amended, 
15 U.S. C. §13(a), (d), (e). 

(a) It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either directly 
or indirectly, to discriminate in price between different 
purchasers of commodities of like grade and quality, where 
either or any of the purchasers involved in such discrimina- 
tion are in commerce, where such commodities are sold for 
use, consumption, or resale within the United States or 
any Territory thereof or the District of Columbia or any 
insular possession or other place under the jurisdiction of 
the United States, and where the effect of such discrimina- 
tion may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce or to injure, 
destroy or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimina- 
tion or with customers of either of them * * *. 

* * * 

(d) It shall be unlawful for any person engaged in 
commerce to pay or contract for the payment of anything 
of value to or for the benefit of a customer of such person 
in the course of such commerce as compensation or in con- 
sideration for any services or facilities furnished by or 
through such customer in connection with the processing, 
handling, sale, or offering for sale of any productions or 
commodities manufactured, sold or offered for sale by 
such person, unless such payment or consideration is 
available on proportionally equal terms to all other cus- 
tomers competing in the distribution of such products or 
commodities. 

(e) It shall be unlawful for any person to discriminate 
in favor of one purchaser against another purchaser or 
purchasers of a commodity bought for resale, with or 
without processing, by contracting to furnish or furnish- 
ing, or by contributing to the furnishing of, any services 
or facilities connected with the processing, handling, sale 
or offering for sale of such commodity so purchased upon 
terms not accorded to all purchasers on proportionally 
equal terms. 
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Section 11 of the Clayton Act, 38 Stat. 734, as 
Amended, 15 U. S. C. § 21, Prior to Amendment 
by Public Law 86-107, 73 Stat. 242 (July 23, 1959) 


G6) 

See. 11. That authority to enforee compliance with 
sections 2, 3, 7, and 8 of this Act by the persons respectively 
subject thereto is hereby vested in the Interstate Commerce 
Commission where applicable to common carriers subject to 
the Interstate Commerce Act, as amended; in the Federal 
Communications Commission where applicable to common 
carriers engaged in wire or radio communication or radio 
transmission of energy; in the Civil Aeronautics Board 
where applicable to air carriers and foreign air carriers 
subject to the Civil Aeronautics Act of 1938; in the Federal 
Reserve Board where applicable to banks, banking associa- 
tions, and trust companies; and in the Federal Trade Com- 
mission where applicable to all other character of commerce 
to be exercised as follows: 


(5) Whenever the Commission or board vested with juris- 
diction thereof shall have reason to believe that any person 
is violating or has violated any of the provisions of sections 
2, 3, 7, and 8 of this Act, it shall issue and serve upon such 
person and the Attorney General a complaint stating its 
charges in that respect, and containing a notice of hearing 
upon a day and at a place therein fixed at least thirty days 
after the service of said complaint. The person so com- 
plained of shall have the right to appear at the place and 
time so fixed and show cause why an order should not be 
entered by the Commission or Board requiring such person 
to cease and desist from the violation of the law so charged 
in said complaint. The Attorney General shall have the 
right to intervene and appear in said proceeding and any 
person may make application, and upon good cause shown 
may be allowed by the Commission or Board, to intervene 
and appear in said proceeding by counsel or in person. 
The testimony in any such proceeding shall be reduced 
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to writing and filed in the office of the Commission or 
Board. If upon such hearing the Commission or Board, 
as the case may be, shall be of the opinion that any of the 
provisions of said sections have been or are being violated, 
it shall make a report in writing, in which it shall state 
its findings as to the facts, and shall issue and cause to be 
served on such person an order requiring such person to 
cease and desist from such violations, and divest itself of 
the stock, or other share capital, or assets, held or rid itself 
of the directors chosen contrary to the provisions of sec- 
tions 7 and 8 of this Act, if any there be, in the manner and 
within the time fixed by said order. {Until the record in 
such hearing shall have been filed in a United States court 
of appeals, as hereinafter provided, Commission or 
Boafd may at any time, upon s notice, and in such 
manner as it shall deem proper, modify or set asidé, in 
whole or in part, any report or any order made @r issued 
by it under this section:} 


If such person fails or neglects to obey such order of 
the Commission or Board while the same is in effect, the 
Commission or Board may apply to the United States court 
of appeals, within any circuit where the violation com- 
plained of was or is being committed or where such person 
resides or carries on business, for the enforcement of its 
order, and shall file the record in the proceeding, as pro- 
vided in section 2112 of title 28, United States Code. Upon 
such filing of the application the court shall cause notice 
thereof to be served upon such person, and thereupon shall 
have jurisdiction of the proceeding and of the question 
determined therein concurrently with the Commission or 
Board until the filing of the record, and shall have power 
to make and enter a decree affirming, modifying, or setting 
aside the order of the Commission or Board. The findings 
of the Commission or Board as to the facts, if supported by 
substantial evidence, shall be conclusive. If either party 
shall apply to the court for leave to adduce additional 
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evidence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence 
in the proceeding before the Commission or Board, the 
court may order such additional evidence to be taken be- 
fore the Commission or Board and to be adduced upon 
the hearing in such manner and upon such terms and con- 
ditions as to the court may seem proper. The Commission 
or Board may modify its findings as to the facts, or make 
new findings, by reason of the additional evidence so taken, 
and it shall file such modified or new findings, which, if 
supported by substantial evidence, shall be conclusive, and 
its recommendations, if any, for the modification or setting 
aside of its original order, with the return of such addition- 
al evidence. The judgment and decree of the court shall be 
final, except that the same shall be subject to review by the 
Supreme Court upon certiorari as provided in section 1254 
of title 28, United States Code. 


Any party required by such order of the Commission 
or Board to cease and desist from a violation charged may 
obtain a review of such order in said United States court 
of appeals by filing in the court a written petition praying 
that the order of the Commission or Board be set aside. 
A copy of such petition shall be forthwith transmitted by 
the clerk of the court to the Commission or Board and 
thereupon the Commission or Board shall file in the court 
the record in the proceeding, as provided in Section 2112 
of title 28, United States Code. Upon the filing of such 
petition the court shall have the same jurisdiction to affirm, 
set aside, or modify the order of the Commission or Board 
as in the case of an application by the Commission or 
Board for the enforcement of its order, and the findings of 
the Commission or Board as to the facts, if supported by 
substantial evidence, determined as provided in section 
10(e) of the Administrative Procedure Act, shall in like 
manner be conclusive. 
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Upon the filing of the record with it the jurisdiction of 
the United States court of appeals to enforce, set aside, or 
modify orders of the Commission or Board shall be ex- 
clusive, 


Such proceedings in the United States court of appeals 
shall be given precedence over cases pending therein, and 
shall be in every way expedited. No order of the Com- 
mission or Board or the judgment of the court to enforce 
the same shall in anywise relieve or absolve any person 
from any liability under the antitrust Acts. 


Complaint, orders, and other processes of the Com- 
mission or Board under this section may be served by 
anyone duly authorized by the Commission or Board, either 
(a) by delivering a copy thereof to the person to be served, 
or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director 
of the corporation to be served; or (b) by leaving a copy 
thereof at the principal office of place of business of such 
person; or (c) by registering and mailing a copy thereof 
addressed to such person at his principal office or place of 
business. The verified return by the person so serving 
said complaint, order, or other process setting forth the 
manner of said service shall be proof of the same, and the 
return post-office receipt for said complaint, order, or 
other process registered and mailed as aforesaid shall be 
proof of the service of the same. 
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Public Law 86-107, 86th Congress, 73 Stat. 243 
(Act of July 23, 1959) 


Aw Act 


To amend section 11 of the Clayton Act to provide for the 
more expeditious enforcement of cease and desist orders 
issued thereunder, and for other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That (a) the first and second paragraphs of 
section 11 of the Act entitled ‘‘An Act to supplement 
existing laws against unlawful restraints and monopolies, 
and for other purposes’’, approved October 15, 1914 (38 
Stat. 734, as amended; 15 U. S. C. 21), are hereby redes- 
ignated as subsections (a) and (b) of such section, re- 
spectively. 


(b) The last sentence of the second paragraph of such 


section which has been hereby redesignated as subsection 
(b) is amended to read as follows: ‘‘Until the expiration 
of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a 
petition for review has been filed within such time then 
until the record in the proceeding has been filed in a court 
of appeals of the United States, as hereinafter provided, 
the Commission or Board may at any time, upon such notice 
and in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any order made or 
issued by it under this section. After the expiration of the 
time allowed for filing a petition for review, if no such 
petition has been duly filed within such time, the Com- 
mission or Board may at any time, after notice and op- 
portunity for hearing, reopen and alter, modify, or set 
aside, in whole or in part, any report or order made or 
issued by it under this section, whenever in the opinion of 
the Commission or Board conditions of fact or of law have 
so changed as to require such action or if the public in- 
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terest shall so require: Provided, however, That the said 
person may, within sixty days after service upon him or it 
of said report or order entered after such a reopening, 
obtain a review thereof in the appropriate court of appeals 
of the United States, in the manner provided in sub- 
section (c) of this section.’’ 


(c) The third, fourth, fifth, sixth, and seventh para- 
graphs of such section are amended to read as follows: 


‘“(c) Any person required by such order of the com- 
mission or board to cease and desist from any such viola- 
tion may obtain a review of such order in the court of 
appeals of the United States for any circuit within which 
such violation occurred or within which such person resides 
or carries on business, by filing in the court, within sixty 
days after the date of the service of such order, a written 
petition praying that the order of the commission or board 
be set aside. A copy of such petition shall be forthwith 
transmitted by the clerk of the court to the commission or 
board, and thereupon the commission or board shall file in 
the court the record in the proceeding, as provided in 
section 2112 of title 28, United States Code. Upon such 
filing of the petition the court shall have jurisdiction of 
the proceeding and of the question determined therein con- 
currently with the commission or board until the filing of 
the record, and shall have power to make and enter a decree 
affirming, modifying, or setting aside the order of the 
commission or board, and enforcing the same to the extent 
that such order is affirmed, and to issue such writs as are 
ancillary to its jurisdiction or are necessary in its judg- 
ment to prevent injury to the public or to competitors 
pendente lite. The findings of the commission or board as 
to the facts, if supported by substantial evidence, shall be 
conclusive. To the extent that the order of the commis- 
sion or board is affirmed, the court shall issue its own 
order commanding obedience to the terms of such order 
of the commission or board. If either party shall apply to 
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the court for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the proceeding 
before the commission or board, the court may order such 
additional evidence to be taken before the commission or 
board, and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 
seem proper. The commission or board may modify its 
findings as to the facts, or make new findings, by reason of 
the additional evidence so taken, and shall file such modi- 
fied or new findings, which, if supported by substantial 
evidence, shall be conclusive, and its recommendation, 
if any, for the modification or setting aside of its original 
order, with the return of such additional evidence. The 
judgment and decree of the court shall be final, except 
that the same shall be subject to review by the Supreme 
Court upon certiorari, as provided in section 1254 of title 
28 of the United States Code. 


“¢(d) Upon the filing of the record with it the jurisdic- 
tion of the court of appeals to affirm, enforce, modify, or 
set aside orders of the commission or board shall be ex- 
clusive. 


“¢(e) Such proceedings in the court of appeals shall 
be given precedence over other cases pending therein, and 
shall be in every way expedited.. No order of the com- 
mission or board or judgment of the court to enforce the 
same shall in anywise relieve or absolve any person from 
any liability under the antitrust laws. 


“<(f) Complaints, orders, and other processes of the 
commission or board under this section may be served by 
anyone duly authorized by the commission or board, either 
(1) by delivering a copy thereof to the person to be served, 
or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director 
of the corporation to be served; or (2) by leaving a copy 
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thereof at the residence or the principal office or place of 
business of such person; or (3) by mailing by registered or 
certified mail a copy thereof addressed to such person at 
his or its residence or principal office or place of business. 
The verified return by the person so serving said complaint, 
order, or other process setting forth the manner of said 
service shall be proof of the same, and return post office 
receipt for said complaint, order, or other process mailed 
by registered or certified mail as aforesaid shall be proof 
of the service of the same. 


“‘(g) Any order issued under subsection (b) shall be- 
come finaI—— 


**(1) upon the expiration of the time allowed for 
filing a petition for review, if no such petition has 
been duly filed within such time; but the commission 
or board may thereafter modify or set aside its 
order to the extent provided in the last sentence of 
subsection (b); or 


**(2) upon the expiration of the time allowed for 
filing a petition for certiorari, if the order of the 
commission or board has been affirmed, or the peti- 
tion for review has been dismissed by the court of 
appeals, and no petition for certiorari has been duly 
filed; or 


“«(3) upon the denial of a petition for certiorari, 
if the order of the commission or board has been 
affirmed or the petition for review has been dis- 
missed by the court of appeals; or 


“*(4) upon the expiration of thirty days from 
the date of issuance of the mandate of the Supreme 
Court, if such Court directs that the order of the 
commission or board be affirmed or the petition for 
review be dismissed. 


‘‘(h) If the Supreme Court directs that the order of 
the commission or board be modified or set aside, the order 
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of the commission or board rendered in accordance with the 
mandate of the Supreme Court shall become final upon the 
expiration of thirty days from the time it was rendered, 
unless within such thirty days either party has instituted 
proceedings to have such order corrected to accord with the 
mandate, in which event the order of the commission or 
board shall become final when so corrected. 


‘(i) If the order of the commission or board is modified 
or set aside by the court of appeals, and if (1) the time 
allowed for filing a petition for certiorari has expired and 
no such petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision of the 
court has been affirmed by the Supreme Court, then the 
order of the commission or board rendered in accordance 
with the mandate of the court of appeals shall become final 
on the expiration of thirty days from the time such order 
of the commission or board was rendered, unless within 
such thirty days either party has instituted proceedings to 
have such order corrected so that it will accord with the 
mandate, in which event the order of the commission or 
board shall become final when so corrected. 


‘*(j) If the Supreme Court orders a rehearing; or if 
the case is remanded by the court of appeals to the com- 
mission or board for a rehearing, and if (1) the time al- 
lowed for filing a petition for certiorari has expired, and 
no such petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the court 
has been affirmed by the Supreme Court, then the order of 
the commission or board rendered upon such rehearing 
shall become final in the same manner as though no prior 
order of the commission or board had been rendered. 


‘¢(k) As used in this section the term ‘mandate’, in case 
a mandate has been recalled prior to the expiration of 
thirty days from the date of issuance thereof, means the 
final mandate. 
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‘*(1) Any person who violates any order issued by the 
commission or board under subsection (b) after such order 
has become final, and while such order is in effect, shall 
forfeit and pay to the United States a civil penalty of not 
more than $5,000 for each violation, which shall accrue to 
the United States and may be recovered in a civil action 
brought by the United States. Each separate violation of 
any such order shall be a separate offense, except that in 
the case of a violation through continuing failure or neglect 
to obey a final order of the commission or board each day of 
continuance of such failure or neglect shall be deemed a 
separate offense.’’ 


Sec. 2. The amendments made by section 1 shall have 
no application to any proceeding initiated before the date 
of enactment of this Act under the third or fourth para- 
graph of section 11 of the Act entitled ‘‘An Act to sup- 
plement existing laws against unlawful restraints and 
monopolies, and for other purposes’’, approved October 
15, 1914 (38 Stat. 734, as amended; 15 U.S. C. 21). Each 
such proceeding shall be governed by the provisions of 
such section as they existed on the day preceding the date 
of enactment of this Act. 


Approved July 23, 1959. 
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F. T. C. News Release, Dated July 28, 1959 


News RELEASE 
FeperaL Trape ComMMIssION 
Washington 25, D. C. 
OFFICE OF INFORMATION 
EX 3-6800, Ext. 335 


For rmMepiaTe release on Tuesday, July 28, 1959. 
F .T. C. Issues Press StareMENtT on Pusric Law 86-107 


The Commission today directed the issuance of the 
following statement relative to Public Law 86-107: 


On July 23, 1959, the President signed Public Law 
86-107 which amends the Clayton Act to provide for the 
more expeditious enforcement of orders issued under 
Section 11 of that Act. 


Orders issued under Section 11 of the Clayton Act 
generally pertain to price and other discriminations among 
customers, arrangements whereby customers must deal ex- 
clusively in the wares of particular suppliers, corporate 
mergers and interlocking directorates. 


The major purpose of P. L. 86-107 is to make final 
orders of the Interstate Commerce Commission, the Fed- 
eral Communications Commission, the Civil Aeronautics 
Board, the Federal Reserve Board and the Federal Trade 
Commission issued under Section 11 of the Clayton Act in 
the same manner in which orders issued by the Federal 
Trade Commission under Section 5 of the Federal Trade 
Commission Act become final; that is, upon the expiration 
of 60 days from the date of service of the order unless 
petition for review has been filed in an appropriate 
United States Court of Appeals. The law also incorporates 
the penalty provisions of the Federal Trade Commission 
Act by providing for a civil penalty of not more than 
$5,000 for each violation of a commission or board order. 
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This change in the effectiveness and enforcement of 
orders issued under Section 11 of the Clayton Act does not 
apply to court proceedings initiated under Section 11 before 
the date of enactment of P. L. 86-107. Respondents to out- 
standing orders will have 60 days from the date of enact- 
ment, July 23, 1959, within which to petition for court 
review, and in the event court review proceedings are not 
instituted such orders will become final upon the expiration 
of that period. 


As a convenient and practical means of giving the 
widest circulation to interested persons of the substance 
of this new law, copies of this public press release are 
being mailed to the last mown address of individuals and 
corporations at present subject to orders issued under the 
Clayton Act. 
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United States Court of Appeals 


For rae Duraicr or ContumBia Crecorr 


No. 15,370 


| 
Scuticx IscorporaTep anp ScHIck Service, Inc., 
PETITIONERS 


Vv. 


: 
FeperaL Trane CoMMISSION, RESPONDENT 


| 
ON PETITION TO REVIEW ‘ORDERS OF THE 
FEDERAL TRADE COMMISSION 


DANIEL J. MCCAULEY, JR., 
General Counsel, 
ALAN B./HoBBEs, 
_Assistant General Counsel, 
J. Be TRULY, 
MILES J.; BROWN, 
Attorneys, 
Attorneys for the Federal Trade Commission. 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether or not the enactment of Public Law 86-107 
is a change of the conditions of fact or law existing at 
the time petitioners consented to the outstanding cease- 
and-desist order such as to warrant the Court to modify 
or set aside the order, or to remand the case to the 
Commission with directions. 

2. Whether or not the fact that the outstanding cease- 
and-desist order was entered on consent deprives this 
Court of jurisdiction to review the outstanding cease-and- 
desist order and grant the requested relief. 

3. Whether or not this Court also has jurisdiction to 
review the Commission’s order denying petitioners’ mo- 
tion to set aside the outstanding cease-and-desist order. 
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Rnited States Court of Appeals 


For tHe Disrricr or CoLumsBia Crecurr 
No. 15,370 


Scuicx IncorporaTep anp Scuicx Segvice, Inc., 
PETITIONERS 


v. 


FeperaL TeapE CoMMISSION, RESPONDENT 


ON PETITION TO REVIEW ORDERS OF THE 
FEDERAL TRADE COMMISSION 


BRIEF FOR FEDERAL TRADE COMMISSION 


COUNTERSTATEMENT OF THE CASE 


This case comes before the Court upon a petition to 
review two orders of the Federal Trade Commission: 
(1) a consent order to cease and desist issued by the 
Commission pursuant to complaint and an agreement for 
such consent order and (2) an order of the Commission 
denying petitioners’ motion to set aside the consent order 
to cease and desist. 

The complaint (JA 3-18), issued on September 24, 1957, 
contained four counts, the first three being relevant here. 
It charged that petitioners (1) had discriminated in price 
between competing purchasers in the sale of their prod- 
ucts, in violation of subsection (a) of Section 2 of the 


(1) 
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Clayton Act, as amended (JA 3-8), (2) had discriminated 
in the payment for advertising and other services and 
facilities between competing customers, in violation of 
subsection (d) of Section 2 of the said Act (JA 8-9), 
and (3) had discriminated in the furnishing of services 
and facilities between competing customers in violation 
of subsection (e) of Section 2 of the said Act (JA 9-10). 

On May 9, 1958, petitioners entered into an agreement 
for a consent order to cease and desist with the Com- 


1The complaint alleged (JA 5) that petitioners, in the course 
and conduct of their business, sell to wholesalers, retail chain 
stores, large department stores, mail-order houses, and certain 
other retail outlets direct from their Schick factory and that 
sales are also made to retailers and consumers through the shops 
of Schick Service, Inc. 

Count I of the complaint charged (JA 7) that petitioners had 
sold their product to these various purchasers at different prices 
and that petitioners’ discriminations in price have been or may 
be to lessen, injure, destroy or prevent competition either between 
petitioners and their competitors, between competing purchasers 
of Schick Incorporated or between direct-buying purchasers of 
Schick Incorporated and competing retail purchasers buying from 
the stores of Schick Service, Inc. 

Count II of the complaint charged (JA 8) that petitioners had 
discriminated between competing customers by paying or authoriz- 
ing payment of money, goods, or other things of value to or for 
the benefit of favored customers as compensation in consideration 
of advertising, services or facilities furnished or agreed to be 
furnished by or through such customers in connection with the 
handling, sale or offering for sale of petitioners’ products while 
at the same time petitioners neither paid nor offered to pay any- 
thing to certain other customers, or, when they did pay or allow 
something of value to other customers, not making such payments 
on proportionally equal terms. 

Count III of the complaint (JA 9-10) charged that petitioners 
had discriminated between their competing retail customers by 
contracting to furnish or furnishing or contributing to the fur- 
nishing to favored customers services or facilities, including dem- 
onstrators, in connection with the handling, sale, or offering for 
sale of their products while at the same time not according serv- 
ices or facilities to other competing customers on proportionally 
equal terms. 

Count IV of the complaint (JA 10-17) was brought under Sec- 
tion 5 of the Federal Trade Commission Act. Petitioners do not 
seek review of the portion of the consent order issued on the 
basis of that count. 
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mission’s Bureau of Litigation (JA 19-24). By this agree- 
ment petitioners admitted all the jurisdictional facts al- 
leged in the complaint (JA 19). Petitioners agreed that 
the document disposed of the entire proceeding as to all 
parties (JA 20) and specifically waived their right to 
any further procedural steps before the hearing examiner 
and the Commission, the making of findings of fact or 
conclusions of law, and “all of the rights they may have 
to challenge or contest the validity of the order to cease 
and desist entered in accordance with this agreement” 
(JA 20). 

Petitioners further agreed that the record on which 
the initial decision and decision of the Commission would 
be based would consist solely of the complaint and the 
agreement (JA 20). The agreement also stated that the 
order may be altered, modified or set aside in the manner 
provided for other orders, and further stated that the 
“complaint may be used in construing the terms of the 
order” (JA 20). 

On July 24, 1958, the hearing examiner filed his initial 
decision (JA 25-31) wherein he recited the terms of the 
agreement and filed the agreed-to order. 

On November 3, 1958, the Commission issued its deci- 
sion (JA 32-34) adopting, with slight modification not 
relevant here, the initial decision (including the consent 
order to cease and desist) as its own decision. 

This consent agreement and the consent order were 
issued in strict conformity with the procedures set forth 
in Section 3.25 of the Commission’s Rules of Practice for 
Adjudicative Proceedings, 20 Fed. Reg. 3062 (May 6, 
1955), as amended 22 Fed. Reg. 2078 (Mar. 29, 1957). 

The consent order (JA 28-31, 34) contained three para- 
graphs drafted in a form customarily used by the Com- 
mission in cease-and-desist orders involving violations of 
Sections 2(a), (d) and (e) of the Clayton Act, whether 
issued after litigated proceedings or on consent. 

At the time petitioners entered into the consent agree- 
ment and the consent order was issued the procedure for 
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enforcement of orders issued under the Clayton Act was 
contained in Section 11 of that Act (Br. App. 2a). In 
pertinent part the third (unnumbered) paragraph of that 
section provided that if the person subject to such an 
order “fails or neglects to obey the order” the Commission 
could apply to an appropriate court of appeals “for the 
enforcement of its order.” Upon finding the order to be 
valid and to have been violated, the court would then 
enter a decree affirming and enforcing the order. After 
entry of the decree enforcing the order, a violator would 
be subject to prosecution for criminal contempt of court. 
The fourth (unnumbered) paragraph of the section af- 
forded the person subject to the order the right to peti- 
tion for review at any time, until of course an applica- 
tion for enforcement was filed. 

On July 23, 1959, the President approved Public Law 
86-107, 86th Cong., 1st Sess. (73 Stat. 243) which amended 
Section 11 of the Clayton Act as to the procedure to be 
followed thereafter in the enforcement of Clayton Act 
orders (Br. App. 6a-lla). The amendment provided that 
within 60 days after issuance of a cease-and-desist order, 
a person subject thereto could obtain court review thereof 
by filing a petition to review in an appropriate court of 
appeals. The amendment provided that such an order 
would become final “upon the expiration of the time al- 
lowed for filing a petition for review” or at other speci- 
fied times following court proceedings when such peti- 
tions had been filed. The amendment further provided 
that persons violating an order which has become final 
shall “forfeit and pay to the United States a civil pen- 
alty of not more than $5,000 for each violation.” 

On July 28, 1959, the Commission issued a press release 
wherein, after outlining the substance and purpose of 
Public Law 86-107, it stated that persons subject to out- 
standing orders would have 60 days from the date of 
enactment within which to file petitions for review, and that 
in the event review was not sought the orders would be- 
come final upon expiration of that period. 
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On August 27, 1959, petitioners filed a motion (JA 35, 
36-40) with the Commission to set aside the consent order 
to cease and desist on the ground of changed conditions 
of fact and law by reason of the enactment of Public 
Law 86-107. 

On September 14, 1959, the Commission issued its order 
(JA 44-45) denying the motion to set aside the consent 
order to cease and desist, holding that— 


. .. the changes in the procedures for the enforce- 
ment of orders to cease and desist issued under the 
Clayton Act brought about by the enactment of Pub- 
lic Law 86-107 afford no basis for the Commission 
to set aside a previously entered order. 


On September 18, 1959, within 60 days after the enact- 
ment of Public Law 86-107, petitioners filed their peti- 
tion to review and set aside the consent order to cease 
and desist and to set aside the Commission’s order deny- 
ing the motion to set aside the consent order (JA 46-47). 

On November 5, 1959, the Commission moved this Court 


to dismiss the petition to review on the grounds that peti- 
tioners had not stated grounds upon which the relief 
prayed could be granted. On December 16, 1959, after 
oral argument, the Court issued its order denying the 
motion to dismiss “without prejudice to a renewal at the 
hearing on the merits.” 


SUMMARY OF ARGUMENT 


I 


The enforcement procedure existing prior to enact- 
ment of Public Law 86-107 when petitioners entered into 
the consent agreement does not provide for the “advance 
judicial clarification” which petitioners attribute to it. 
In fact, that procedure only afforded an opportunity for 
a “judicial test” of a single violation of one part of a 
Commission order, for on the basis of such a single vio- 
lation the Commission could make application to a court 
of appeals and obtain a decree enforcing the entire order. 
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See Federal Trade Commission v. American Crayon Co., 
245 F.2d 236 (6th Cir. 1957). And the court would merely 
hold that certain facts violated the order—it would not 
“clarify” the order. 

The fact that violations of a Commission order now 
entail liability for civil penalties does not affect the 
Commission’s power to issue orders broad enough in 
scope “effectively to close all roads to the prohibited 
goal.” The order issued against petitioners prior to the 
enactment of Public Law 86-107 is just as valid now as 
the day it was entered and any claim to a narrower order 
made by petitioners is without merit. 

Petitioners are bound to obey the order which they 
consented to in writing irrespective of the amendment 
to the procedural machinery for enforcement. The amend- 
ment applies only to future violations and petitioners have 
shown no persuasive ground, equitable or otherwise, for 
setting aside the valid order. 


0 


Petitioners consented in writing to the entering of the 
order. They do not attack the procedure followed by 
the Commission, nor do they allege that the Commission 
committed any error in issuing the consent order. They 
do not allege lack of consent to the order issued. They 
do not charge fraud in the procurement of the order. 
They do not challenge the Commission’s jurisdiction to 
issue the order. In view of these circumstances the peti- 
tion to review the consent order to cease and desist should 
be dismissed, as it fails to state grounds upon which the 
relief prayed can be granted. Swift & Co. v. United 
States, 276 U.S. 311 (1928). 


Im 


The Clayton Act has never, either before or after the 
amendment, provided for review of any denial by the 
Commission of a motion to reopen or set aside an out- 
standing cease-and-desist order. To allow this, which 
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petitioners request, would carve a large loophole out of 
the finality provisions of Public Law 86-107. The Admin- 
istrative Procedure Act does not supply the basis for 
the petition to review in the courts of appeals. The pro- 
visions of the Administrative Procedure Act contemplate 
review by courts of first instance under their general 
equity jurisdiction. 


ARGUMENT 


Preliminary Statement 


On December 16, 1959, this Court denied the Commis- 
sion’s Motion to Dismiss Petition to Review Orders of 
the Federal Trade Commission, but “without prejudice 
to a renewal at the hearing on the merits.” Accordingly, 
the Commission here and now renews its motion. The 
argument on this is set forth at pages 18-26, under Points 
I and II. 

While petitioners frankly concede that their petition 
for review presupposes the validity of the Commission’s 
view that Public Law 86-107 applies to cease-and-desist 
orders outstanding at the date of enactment, they suggest 
(Br. 18-20) that the contrary may be legally supportable. 

We do not believe that the question of the interpreta- 
tion of Public Law 86-107 is properly before the Court, 
inasmuch as petitioners are prosecuting their appeal pur- 
suant to its provisions. If it were, our position would 
be that the new enforcement provisions of Public Law 
86-107 apply to all outstanding orders, except those for 
the review of which court proceedings were commenced 
before July 23, 1959, when the amendment became law. 
The Commission’s interpretation is fully supported by the 
plain language of the amendment.” 


2The first section of the amendment makes (P. Br. App. 6a- 
lla) no distinction between orders already issued and those to 
be issued in the future. The most conclusive indication that 
Public Law 86-107 was intended to apply to outstanding orders 
is that if it were not so intended there would have been no reason 
for Congress to include Section 2 (P. Br. App. 11a) in the amend- 
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Petitioners denote the application of Public Law 86-107 
to orders outstanding at the date of enactment as “retro- 
active” (Br. 17, 18) and suggest (Br. 20) that a decision 
on the merits “turns on the question of ‘retroactivity’.” 
Public Law 86-107 is not a “retroactive” statute as that 
term is generally applied in describing a statute’s effect. 
Public Law 86-107 does not operate to exact penalties 
for acts of violation before its enactment. It changes no 
substantive rights. It is solely prospective in operation 
and it is wholly procedural. 

Because a statute is dependent upon antecedent facts 
for its application after enactment, it is not necessarily 
objectionable. In John McShain, Inc. v. District of Co- 
lumbia, 92 App. D.C. 358, 205 F.2d 882 (D.C. Cir. 1953), 
cert. denied, 346 U.S. 900, this Court approved the appli- 
cation of a use tax to purchases of materials made after 
enactment of said tax law but pursuant to fulfillment of 
a construction contract with the District of Columbia ex- 
ecuted before enactment. The Court held that it was 
the purchase or use rather than the signing of the con- 
tracts that was the taxable event. In the instant matter 
it is the violation after enactment which is penalized, not 
the signing of the consent agreement. 


ment, for only such an intention would have prompted it to spe- 
cifically exclude from the operation of the amendment those court 
proceedings already initiated under the third and fourth para- 
graphs of Section 11 before amendment. In addition, if Congress 
had intended to exclude outstanding orders from the operation of 
the amendment, it readily could have accomplished that merely by 
eliminating the italicized portion of Section 2 shown below: 

Sec. 2. The amendments made by section 1 shall have no 
application to any proceeding initiated before the date of 
enactment of this Act under the third or fourth paragraph of 
section 11 of the Act entitled “‘An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for 
other purposes”, approved October 15, 1914 (38 Stat. 734, 
as amended; 15 U.S.C. 21). Each such proceeding shall be 
governed by the provisions of such section as they existed 
on the day preceding the date of enactment of this Act. 

Section 2 thus clearly presupposes that the new type of enforce- 
ment provided by the amendment applies to orders outstanding 
at the time of enactment. 
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In 1938 Congress amended the Federal Trade Commis- 
sion Act by changing the procedure after entry of the 
order in a manner identical to its amendment of the Clay- 
ton Act through enactment of Public Law 86-107. Some 
questions involving that amendment’s alleged “retroactive” 
effect were raised at that time. 

In Piuma v. United States, 126 F.2d 601 (1942), cert. 
denied 317 U.S. 637, the Ninth Circuit, in an appeal from 
a judgment for the United States in an action against 
Piuma to recover civil penalties, affirmed the judgment, 
stating in part: 


Because the Commission’s order was prior to the 
enactment of §5(1) of the Federal Trade Commission 
Act, 15 U.S.C.A. § 45(1), under which this action was 
brought, appellant contends that “the award of pen- 
alties was ex post facto and constitutionally void.” 
There is nothing in the point; for, although the order 
was prior, appellant’s violations of the order were 
subsequent to the enactment. [126 F.2d at 603-604.] 


In Ritholz v. March, 70 App. D.C. 283, 105 F.2d 937 
(D.C. Cir. 1939) involving an appeal from a district 
court’s dismissal of an action to enjoin the Federal Trade 
Commission from prosecuting a complaint, it was con- 
tended that the substitution of a penalty for violation of 
an order in place of a contempt proceeding made the 
amendment illegal as to previous offenses and in view of 
that fact Congress must have intended a complete repeal 
of former Section 5. In holding that the amendment did 
not operate as a complete repeal of the former Section 5, 
this Court observed that the amendment— 


- - . leaves unchanged the Commission’s authority 
to prevent unfair methods of competition. Only the 

rocedure after the issuance of an order by the 
Goanmilaston is changed. Under the original proce- 
dure the initiative in requiring obedience to the order 
was placed on the Commission. Under the amend- 
ment the order is final within sixty days unless the 
respondent shall apply to a court for a judicial re- 
view; and, if it be conceded that the change is to 
place a greater burden on appellant and others in 
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like situation, the answer is that no one has a vested 
right in any given mode of procedure. 
° a * e 

In the case we have here, the act of Congress which 
constituted the Federal Trade Commission and de- 
fined its duties was changed by the amendment so as 
to enlarge the Commission’s field of operations and 
to revamp the procedure for enforcement of its or- 
ders. Both before and after the amendment the Com- 
mission had precisely the same power to issue com- 
plaints, to make findings, and to render a decision, and 
that is what appellants now ask us to restrain. 
Commission is not seeking to penalize appellants for 
prior acts but, as we have seen, is carrying on an 
administrative proceeding which at most can result in 
an order prospective in effect... . 105 F.2d at 939 
{emphasis supplied]. 

Any argument which is premised upon the assumption 
that there is a constitutional issue here involving “retro- 
activity” of penal statutes is ill-conceived. 

There is no dispute over the facts. Although peti- 
tioners assert (Br. p. 11) that they are not here attack- 
ing the validity of the consent order, in reality they are, 
for they ask that it be set aside or modified. If the 
consent order is valid, and we contend that it is, then 
plainly the relief prayed cannot be granted. 

Petitioners’ argument in this Court (Br. 8-21) presents 
the same basic contention made in their motion to the 
Commission to set aside the consent order, which the 
Commission rejected, stating (JA 44-45): 


... the changes in the procedures for the enforce- 
ment of orders to cease and desist issued under the 
Clayton Act brought about by the enactment of Pub- 
lic Law 86-107 afford no basis for the Commission 
to set aside a previously entered order.* 


3In their brief petitioners suggest (Br. 20-21, 23) that the 
Commission denied their request without making any determina- 
tion of whether there was a change in law or fact. The Commis- 
sion, however, did determine that the change in law afforded 
no basis for the relief prayed. 
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Unlike their motion to set aside, which stated that 
the relief requested was for the purpose of thereafter 
entering “into negotiations looking toward a revised con- 
sent order of narrower coverage” (JA 40), petitioners 
request this Court “itself to reopen the consent order and 
set it aside or modify it” (Br. 21) (Emphasis supplied). 

We suggest that in the circumstances here, where the 
order was entered by consent agreement without findings 
of fact, the only alternatives for this Court are to set 
aside the consent order, to affirm that order and direct 
that it be enforced, or to dismiss the petition for review. 


I 


Public Law 86-107 affords no basis for setting aside 
@ consent order to cease and desist issued before 
enactment. 


Under the enforcement procedure existing when the 
consent agreement was executed (Section 11, Clayton Act, 
38 Stat. 734, as amended; 15 U.S.C. 21 (1958) ) the Com- 
mission, whenever a person subject to an outstanding 
order failed or neglected to obey its terms, could apply 
to an appropriate court of appeals for enforcement of 
the order. The person bound by the order could at any 
time obtain a review of such order in a like court. If 
the order was valid and the Commission made the proper 
factual showing of disobedience, the court of appeals 
would issue its decree affirming and enforcing the order. 
Thereafter, violations of the court’s decree could eventu- 
ate in criminal contempt proceedings, with appropriate 
penalties. 

Public Law 86-107 (Br. App. 6a-1la), amending Sec- 
tion 11 of the Clayton Act, provided “for the more ex- 
peditious enforcement of cease-and-desist orders issued 
thereunder” (73 Stat. 243). The amendment provided 
that after issuance of a cease-and-desist order, the re- 
spondent would have 60 days in which to file a petition 
to review in an appropriate court of appeals, The amend- 
ment further provided that such cease-and-desist orders 
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would become final “upon the expiration of the time al- 
lowed for filing a petition for review” or, if a petition 
to review was filed, at certain other specified times at 
the conclusion of court proceedings. The penalty clause 
contained in the amendment provided that persons vio- 
lating an order which had become final would “forfeit 
and pay to the United States a civil penalty of not more 
than $5,000 for each violation.” 

Petitioners contend that because Public Law 86-107 
eliminates the intermediate step necessitating application 
by the Commission to a court for enforcement, upon the 
existence of which petitioners had, they say, relied when 
they consented to the “broad” order, there has occurred 
such a change of fact or law as to justify the setting 
aside of the order so that they may be permitted to work 
toward a cease-and-desist order of narrower scope (Br. 
7-21). They argue that elimination of this intermediate 
procedural step deprives them of the opportunity “to 
obtain judicial clarification of [their] rights and duties 
under the cease-and-desist order before risking severe 
punishment for unwitting violations” (Br. 13). 

Quite to the contrary of this argument, which implies 
that any questionable practices falling within the scope 
of the order would be subject to “advance judicial clari- 
fication” prior to a proceeding for the exacting of pen- 
alties, the actual enforcement procedure in existence be- 
fore enactment of Public Law 86-107 afforded only a 
single opportunity for a judicial test, for upon a single 
violation of even one part of an order the Commission 
could make application to a court of appeals and obtain 
a decree enforcing the entire order. The Court would 
only hold that certain facts violated the order—it would 
not “clarify” the order. Thereafter, the validity of any 
other practice falling within the prohibition of the Court’s 
enforcement decree would be determinable in a prosecu- 
tion for criminal contempt of court, with no chance for 
the “judicial guidance” which petitioners seem so much 
to prize. 
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The most striking example of how limited this “judicial 
guidance” might be under the old enforcement procedure 
can be seen in the American Crayon litigation. 

Finding that American Crayon had violated the Sec- 
tion 2(d) provisions of an order, but not the Section 2(a) 
provisions, the Commission applied for enforcement of 
the entire order. After a lengthy judicial battle involv- 
ing two reversals by the Supreme Court,‘ the Sixth Cir- 
cuit, without ever rendering a decision “clarifying” the 
order, “ordered that the order of the Federal Trade Com- 
mission be enforced in its entirety.” Federal Trade Com- 
mission v. American Crayon Co., 245 F.2d 236 (6th Cir. 
1957). Compare Federal Trade Commission v. Standard 
Brands, 189 F.2d 510 (2d Cir. 1951). 

Instead of eliminating some “judicial guidance” sys- 
tem, designed for “clarification” of cease-and-desist or- 
ders, from the old enforcement procedure, Public Law 
86-107 in providing for the more expeditious enforce- 
ment of such orders operates to shorten the time between 
the birth of an order and its development of a full set of 
teeth. There is no merit in petitioners’ attempt to fabri- 
cate positive virtue out of a serious deficiency in the 
earlier statutory scheme of sanctions. Petitioners were 
bound to obey the order even if no amendment had been 
enacted altering the procedural machinery for enforce- 
ment. They had no right to violate it, in order to force 
the Commission to commence a test of the legality of 
their actions. 

Petitioners argue (Br. 8-11) that the outstanding cease- 
and-desist order contains such “indeterminate generali- 
ties” that “equity requires modification” where, as peti- 
tioners allege, there has been “radical change in penalty 
procedure.” 


*The American Crayon Co., 82 F.T.C. 306 (1940), affirmed and 
enforced in part, set aside in part, Federal Trade Commission V. 
American Crayon Co., 223 F.2d 264 (6th Cir. 1955), reversed, 350 
U.S. 907. Sixth Circuit order dated February 15, 1956 setting 
aside entire prior judgment (not reported), reversed, 352 U.S. 
806 (1956). 
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Not only have petitioners misconceived the actual na- 
ture of the change in enforcement procedure, but their 
prayer for relief seems to be premised on the idea that 
should this case be restored to its posture before the con- 
sent settlement, they would, as a matter of law, be able 
to secure a narrower order than the outstanding one. 

The Commission’s power to issue broad orders to cease 
and desist is now established beyond cavil. The leading 
decision on this power is Federal Trade Commission v. 
Ruberoid Co., 343 U.S. 470 (1952), wherein the Supreme 
Court said: 


... . Orders of the Federal Trade Commission 
are not intended to impose criminal punishment or 
exact compensatory damages for past acts, but to 
prevent illegal practices in the future. In carrying 
out this function the Commission is not limited to 
prohibiting the illegal practice in the precise form 
in which it is found to have existed in the past. If 
the Commission is to attain the objectives Congress 
envisioned, it cannot be required to confine its road 
block to the narrow lane the transgressor has trav- 
eled; it must be allowed effectively to close all roads 
to the prohibited goal, so that its order may not be 
by-passed with impunity... . [343 US. at 473.] 

Although petitioners do not dispute the fact that the 
Commission had full power and authority to issue the 
order outstanding against them, they discount (Br. 11) 
the approval given to such orders by the Supreme Court 
in the Ruberoid case prior to the enactment of Public 
Law 86-107. There is no reason to suppose that, as peti- 
tioners appear to suggest, because violations of the order 
now entail liability for civil penalties, the Ruberoid deci- 
sion is no longer controlling. 

The approval given to such broad orders in Ruberoid 
has been reiterated by the Supreme Court in other cases 
where violations of similarly broad orders would involve 
civil penalties. Federal Trade Commission v. National 
Lead Co., 352 U.S. 419 (1957); Federal Trade Commis- 
sion v. Mandel Bros., Inc:, 359 U.S. 385 (1959). 


15 


In National Lead the Commission found that certain 
companies had conspired to adopt and use a zone de- 
livered-price system in the sale of a particular product. 
The Commission issued an order which prohibited the 
companies from entering into or carrying out any planned 
common course of conduct, agreement or conspiracy to 
sell at prices determined by a system resulting in iden- 
tical prices at points of sale. The order further pro- 
hibited each of the respondents singly from using a zone 
delivered-price system ‘‘for the purpose or with the effect 
of systematically matching the delivered price quotations 
with delivered prices of other sellers.’ National Lead 
Co., 49 F.T.C. 791, 873 (1958). The Seventh Circuit 
vacated the latter portion of the order, on the ground 
that “[l]awful acts do not become automatically unlawful 
because of an administrative guess that a declaration of 
their illegality may facilitate enforcement of a valid 
order.” National Lead Co. v. Federal Trade Commission, 
227 F.2d 825 (7th Cir. 1955). 

After expressly applying the Ruberoid doctrine, the 
Supreme Court reversed, saying (352 U.S. at 510): 


Respondents pose hypothetical situations which 
they say may rise up to plague them. However, “‘we 
think it would not be good judicial administration,” 
. . . to strike the contested paragraph of the order 
to meet such conjectures. The Commission has re- 
served jurisdiction to meet just such contingencies. 
As actual situations arise they can be presented to the 
Commission in evidentiary form rather than as fan- 
tasies. And, we might add, if there is a burden that 
cannot be made lighter after application to the Com- 
mission, then respondents must remember that those 
caught violating the Act must expect some fencing 
in... 


The Commission’s Mandel Bros., Inc. proceeding arose 
under the provisions of the Fur Products Labeling Act 
(65 Stat. 175; 15 U.S.C. 69). Section 4 of that Act, cover- 
ing the misbranding of fur products, enumerates six 
specific items whose absence on a label would constitute 
misbranding. The Commission found inter alia that Man- 
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del Bros. had failed to label products in three of the six 
enumerated particulars. The Commission issued an or- 
der, violation of which is punishable by civil penalties, 
prohibiting Mandel Bros. from failing to label its fur 
products in any of the six particulars (F.T.C. Docket 
No. 6434). 

The Seventh Cirenit deleted from the order the three 
paragraphs covering the practices which the Commission 
found Mandel Bros. had not violated, stating (Mandel 
Bros., Inc. v. Federal Trade Commission, 254 F.2d 18, 21 
(7th Cir. 1958) ): 

. . . We find no difficulty in subscribing to the 
doctrine that a cease and desist order does not have 
to be limited to the illegal practice in the precise 
form it is found to exist or that those caught violat- 
ing the Act must expect some fencing in but we can- 
not affirm an order requiring one to cease and desist 
from doing that which the Commission specifically 
found it did not do. 


Citing Ruberoid and other cases, the Supreme Court 


reversed the Seventh Circuit on this point, saying (359 
U.S. at 392-393) : 


One cannot generalize as to the proper scope 
of these orders. It depends on the facts of each 
case and a judgment as to the extent to which a 
particular violator should be fenced in. Here, as in 
Sherman Act decrees . .. the question of the extent 
to which related activity should be enjoined is one of 
kind and degree. We sit only to determine if the 
trier of facts has exercised an allowable discretion. 
Where the episodes of misbranding have been so 
extensive and so substantial in number as they were 
here, we think it permissible for the Commission to 
conclude that like and related acts of misbranding 
should also be enjoined as a prophylactic and pre- 
ventive measure.® 


These cases indicate that the power of the Commission 
5 The Commission acceded to the substitution of a general pro- 


hibition for the six specific prohibitions, the scope and breadth 
of the order, however, remaining unchanged. 
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to issue broad orders is independent of the nature of the 
sanctions to be applied in case of violation. 

In their prayer to be relieved from the operation of 
the outstanding order, petitioners ask to be permitted to 
work toward a “narrower’’ cease-and-desist order (see 
Br. 7, 21). But the enactment of Public Law 86-107 does 
not affect the Commission’s power to issue an order iden- 
tical with the outstanding order which petitioners here 
seek to have set aside. This Court has affirmed orders 
issued by the Commission in the matters of P. Sorensen 
Manufacturing Co., Inc. (involving Section 2(a) of the 
Clayton Act) and Simplicity Pattern Co., Inc. (involving 
Section 2(e) of the Clayton Act).6 A comparison of these 
orders with the corresponding paragraphs in the order 
outstanding against petitioners reveals that whether an 
order is issued pursuant to consent agreement or after 
litigation is not controlling in determining its scope. 

The grounds upon which petitioners rely for the relief 
prayed are premised upon two erroneous assumptions. 
In the first place, the enforcement procedure in effect be- 
fore enactment of Public Law 86-107 did not afford the 
“judicial guidance’? system, the ‘‘judicial clarification,” 
or the “protection” and “warning” which petitioners at- 
tribute to it. Secondly, the enactment of Public Law 
86-107 does not affect the Commission’s power to issue 
an order identical to the one outstanding against peti- 
tioners on the date of enactment. 

Petitioners contend (Br. 15-17) that the change in en- 
forcement procedure brought about by enactment of Pub- 
lic Law 86-107 has transformed the consent order into a 
“dangerous instrument in the hands of treble damage 
plaintiffs,” because it eliminates “Judicial guidance.” 
Even if a judgment for civil penalties would constitute 


¢P. Sorensen Manufacturing Co., Inc. v. Federal Trade Commis- 
sion, 100 App. D.C. 406, 246 F.2d 687 (D.C. Cir. 1957); Sim- 
plicity Pattern Co., Inc. v. Federal Trade Commission, 103 App. 
D.C. 378, 258 F.2d 678 (D.C. Cir. 1958), reversed, 360 U.S. 55 
(1959), order affirming the Commission’s order entered October 
27, 1959 (D.C. Cir. No. 18,884). 


18 


prima facie evidence in treble damage suits, this in itself 
is no ground for vacating the valid order. The so-called 
“judicial guidance’’ claimed is actually limited to a single 
holding that certain facts violate a Commission order. 
Actually what has happened is that the order has become 
a deterrent to further violation of the Clayton Act more 
quickly than petitioners anticipated. 

Because no substantive provision of Section 11 of the 
Clayton Act was changed by Public Law 86-107, the Com- 
mission’s order to cease and desist is just as valid now 
as it was the day it was entered. The order is phrased 
in the language usual to such orders and regularly 
affirmed by the courts. Furthermore, Public Law 86-107 
makes no change in any substantive provision of the 
Clayton Act. While it plainly applies to orders outstand- 
ing on the date of enactment, it is in no sense retroactive; 
to the contrary, the new sanction of civil penalties ap- 
plies only to future violations. 

Petitioners have shown no persuasive ground, equitable 


or otherwise, for setting aside the valid order of the 
Commission, the issuance of which they agreed to in writ- 
ing and the validity of which they agreed not to contest. 


sag 


The petition to review the consent order should be 
dismissed, as it does not state grounds upon which 
the relief prayed can be granted. 


Swift & Co. v. United States, 276 U.S. 311 (1928) (the 
first Swift case) is dispositive of the question of whether 
this Court should entertain the instant petition to review 
a cease-and-desist order issued by consent. 

In that case, approximately four years after a consent 
decree was entered in a proceeding brought by the United 
States in the Supreme Court of the District of Columbia, 
two of the defendants filed motions in that Court to 
vacate the decree on the ground that it was void. The 
motions were overruled. The Supreme Court of the 
United States affirmed, setting forth the general princi- 


ly 


ples of law to be applied in the review of such consent 
decrees : 


The decree sought to be vacated was entered with 

the defendants’ consent. Under the English practice 
a consent decree could not be set aside by appeal or 
bill of review, except in case of clerical error. . 
In this Court a somewhat more liberal rule has pre- 
vailed. Decrees entered by consent have been re- 
viewed upon appeal or bill of review where there 
was a claim of lack of actual consent to the decree 
as entered, ... or of fraud in its procurement, .. - 
or that there was lack of federal jurisdiction because 
of the citizenship of the parties.... But “‘a decree, 
which appears by the record to have been rendered 
by consent, is always affirmed, without considering 
the merits of the cause.” Nashville, Chattanooga & 
St. Louis Ry. Co. v. United States, 113 U.S. 261, 
266. ... Where, as here, the attack is not by appeal 
or by bill of review, but by a motion to vacate, filed 
more than four years after the entry of the decree, 
the scope of the enquiry may be even narrower... .- 
It is not suggested by Swift and Armour that the 
decree is subject to infirmity because of anv lack 
of formal consent, or fraud, or mistake. But eight 
reasons are relied on as showing that, in whole or 
in part, it was beyond the jurisdiction of the court. 
[276 U.S. at 323-324] [Emphasis supplied.]7 


This Court said in Curry v. Curry, 65 App. D.C. 47, 
49, 79 F.2d 172, 174 (1935), that “a consent decree, with- 
in the purview of the pleadings and the scope of the 
issues, is valid and binding upon all parties consenting, 
open neither to direct appeal nor collateral attack.” 

Consent orders issued by administrative agencies are 
comparable to consent decrees entered by United States 
District Courts. The Seventh Circuit has stated that a 


7 Instead of relying upon the Court’s holding that the “validity 
of an antitrust consent decree could not be attacked on any of the 
eight [jurisdictional] grounds there alleged” (Br. 21) the Com- 
mission relies upon the statement of the Court to the effect that 
such consent decrees are reviewable on appeal only where it has 
been alleged that there was a lack of actual consent to the decree 
as entered, fraud in the procurement in the decree, or lack of 
jurisdiction in the court. 
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company’s “consent that the cease and desist order might 
issue waived every defense except a challenge of the 
jurisdiction of the Commission over the subject matter.” 
National Candy Co. v. Federal Trade Commission, 104 
F.2d 999, 1006 (7th Cir. 1939), cert. denied, 308 U.S. 610. 

The National Labor Relations Board has made use of 
a consent-order procedure, and the courts uniformly have 
refused to inquire into the validity of its consent orders. 
In National Labor Relations Board v. Central Missouri 
Telephone Co., 115 F.2d 563 (8th Cir. 1940), after hearing 
and report by the trial examiner, respondent stipulated 
with the Board the facts relative to the question of the 
Board’s jurisdiction, which respondent contested, waived 
the making of other findings of fact and conclusion of 
law and consented that the Board issue an order. Upon 
petition for enforcement it was argued by respondent 
that the order should be set aside because the Board had 
made no finding that respondent was engaged in any 
unfair labor practice. The Court said (p. 567): 


The respondent is clearly not entitled to complain 
of any lack of a finding by the Board in this respect. 
Following the report of the trial examiner the re- 
spondent expressly waived its right to findings of 
fact by the Board and consented that the Board issue 
its order based upon the entire record. The waiver 
precludes a complaint on this score. 


In National Labor Relations Board v. J. L. Hudson 
Co., 135 F.2d 380, 383-384 (6th Cir. 1943), cert. denied, 
320 U.S. 740, the only contested matter before the Board 
was the question of the Board’s jurisdiction. A stipula- 
tion was entered into by which respondent waived a hear- 
ing and the making of findings of fact and conclusions 
of law, and waived the right to contest the validity of 
the order entered except as to the jurisdiction of the 
Board. On petition for enforcement respondent urged 
that the order was invalid because there was no finding 
that respondent was engaged in unfair labor practices. 
The Court held that the stipulation as to the agreed 
order precluded respondent from raising the question of 
the order’s validity and said (p. 384) : 
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Hindrance rather than aid would be given to ex- 
peditious and inexpensive procedure before the Na- 
tional Labor Relations Board were the Courts of 
Appeals, being vested with jurisdiction to enforce 
or to deny enforcement of the Board’s orders, to say 
that an employer may not lawfully waive the require- 
ment which would otherwise exist, that the Board 
make findings of fact with respect to unfair labor 
practices, or that the antagonists may not stipulate 
concerning the order to be entered by the Board, 
with its approval. 

Petitioners do not attack the procedure followed by the 
Commission, nor do they allege that the Commission com- 
mitted any error in issuing the consent order. They do 
not allege lack of consent to the order issued; in fact, 
they admit such consent. They do not charge fraud in 
the procurement of the order. They do not challenge the 
Commission’s jurisdiction to issue the order: to the con- 
trary, the agreement contains admissions of the jurisdic- 
tional allegations of the complaint. 

Accordingly, under the rule of the first Swift case 
petitioners have not stated grounds upon which the relief 
prayed can be granted. 

Petitioners rely heavily upon United States v. Swift 
& Co., 286 U.S. 106 (1932) (the second Swift case) to 
support their proposition that an appeal does lie from 
a consent decree where modification is sought upon the 
grounds of changed conditions of law or fact. But that 
case is inapposite here. There, the Supreme Court of the 
District of Columbia (the issuing court) granted a motion 
to modify its earlier consent decree on the ground of 
changed conditions of fact.2 Upon review of the order 
granting such modification, the Supreme Court of the 
United States held, in the face of argument to the con- 
trary, that the Supreme Court of the District of Colum- 
bia, the court of first instance, had the power to modify 
its own consent decree. The language from that deci- 
sion quoted extensively by petitioners relates solely to the 


8 The Clayton Act both before and after the advent of Public 
Law 86-107 provides for review where modification is granted. 
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power of the issuing tribunal to modify its own consent 
decree on the basis of changed conditions of fact or law. 
The second Swift case does not stand for the proposition 
that a reviewing court can entertain an appeal of a con- 
sent order on petition to review that consent order to 
cease and desist on the allegation of changed conditions 
of fact or law where the Commission has declined to re- 
open a case and modify the order.® 

It is respectfully submitted that alleged grounds of 
changed conditions of fact or law do not defeat the ap- 
plication of the rule of the first Swift case here. For in 
the absence of allegations of lack of consent, fraud in the 
procurement or lack of jurisdiction in the issuing court,” 
no relief is possible on an appeal from that consent 
decree. Accordingly, it is submitted that the petition to 
review the order to cease and desist should be dismissed. 


ir 


The petition to review the Commission’s order denying 
the motion to set aside the consent order to cease and 
desist should be dismissed, as it does not state grounds 
upon which the relief prayed can be granted. 


Neither before nor after amendment by Public Law 
86-107 has Section 11 of the Clayton Act afforded to 
persons subject to orders to cease and desist a right to 
obtain favorable Commission consideration of motions to 
reopen or set aside those orders. <Any action upon such 
motions by the Commission is, under the statutory scheme 


®The Supreme Court in the second Swift case reversed the 
lower court’s modification of its consent decree stating, “Nothing 
less than a clear showing of grievous wrong evoked by new and 
unforeseen conditions should lead us to change what was decreed 
after years of litigation with the consent of all concerned,” and 
“What was then solemnly adjudged as a final composition of an 
historic litigation will not lightly be undone at the suit of the 
offenders, and the composition held for nothing.” (286 U.S. at 
119-120.) 


10In the first Swift case the appeal contained eight separate 
allegations of lack of jurisdiction in the lower court to issue the 
consent order. 
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of administration, purely ex gratia, and in harmony with 
this scheme, the Clayton Act has never, either before or 
after amendment, provided for review of any denial by 
the Commission of a motion to reopen or set aside an 
outstanding order. 

In all versions of the Clayton Act, the Commission's 
power to reopen, modify or set aside its orders has al- 
ways been couched in permissive, never mandatory, lan- 


guage." 

Not only is this clear from the language of the section 
itself, but it is the only construction compatible with the 
effective execution of the Clayton Act. 


11 Under Section 11, prior to amendment, the pertinent portion 
of the section reads (P. Br. App. 26): 

- Until the record in such hearing shall have been filed 
in a United States court of appeals as hereinafter provided, 
the Commission . . . may at any time, upon such notice, and 
in such manner as it shall deem proper, modify or set aside, 
in whole or in part, any report or any order issued by it 
under this section . . . . (Emphasis supplied.) 


After amendment by Public Law 86-107 the pertinent portion of 

Section 11, redesignated 11(b), read as follows (P. Br. App. 6a- 

Ta): 
. . . Until the expiration of the time allowed for filing a 
petition for review, if no such petition has been duly filed 
within such time, or, if a petition for review has been filed 
within such time then until the record in the proceeding has 
been filed in a court of appeals of the United States, as here- 
inafter provided, the Commission or Board may at any time, 
upon such notice and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any report or any 
order made or issued by it under this section. After the ex- 
piration of the time allowed for filing a petition for review, 
if no such petition has been duly filed within such time, the 
Commission or Board may at any time, after notice and op- 
portunity for hearing, reopen and alter, modify, or set aside, 
in whole or in part, any report or order made or issued by it 
under this section, whenever in the opinion of the Commis- 
sion or Board conditions of fact or of law have so changed 
as to require such action or if the public interest shall so 
require: Provided, however, That the said person may, within 
sixty days after service upon him or it of said report or 
order entered after such a reopening, obtain a review thereof 
in the appropriate court of appeals of the United States, in 
the manner provided in subsection (c) of this section. (Cer- 
tain emphasis supplied.) 
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Under Public Law 86-107 Commission orders, sooner 
or later, must become final, whether the time allowed for 
filing of a petition to review has elapsed or whether 
review has been completed. But whenever the order does 
become final it is thereafter presumed valid, and the 
parties bound by it must obey it or be exposed to civil 
actions for penalties. It is in this manner that Congress 
has provided for the more expeditious enforcement of 
Clayton Act cease-and-desist orders. 

Instead of having to perfect an appeal after a cease- 
and-desist order has become final and the right to peti- 
tion for review no longer available, petitioners find them- 
selves in an analogous position for they desire to perfect 
an appeal in a situation where they themselves, by con- 
senting to a cease-and-desist order, have drastically 
limited their right to petition for review. If petitioners 
are correct in their contention that they may petition to 
review the Commission’s denial of a motion to set aside 
an outstanding order to cease and desist, the concept of 
the finality of Clayton Act orders is defeated. For under 
petitioners’ theory, anyone subject to a final order could 
at any time perfect a judicial review merely by filing with 
the Commission a spurious motion to set aside the order, 
and upon denial thereof, petitioning for review. Since 
courts of appeals do not sereen these petitions for review 
on the merits of the controversy presented and motions 
to dismiss are necessarily limited in presenting issues on 
the merits, final adjudication of such petitions to review 
would entail full appellate proceedings. The clear lan- 
guage of the Clayton Act precludes such a loophole. 

The fact that a right to such a review does not and 
should not exist is graphically illustrated by the fact 
that in 45 years of the Commission’s history, this is the 
first time, to counsel’s knowledge, that anyone has filed 
a petition to review an order denying a motion to set 
aside an outstanding order to cease and desist.” 


22 Of course there are cases in which courts of appeals, having 
affirmed Commission orders, have exercised their continuing jur- 
isdiction in entertaining motions to modify these orders. In In- 
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Quoting Section 11(d) of the Clayton Act, as amended, 
15 U.S.C. §21(d), petitioners contend (Br. 23-24) that 
that section entitled the Court to review the Commission’s 
order denying their motion to set aside the consent order. 
But it is clear from the statute read as a whole that the 
word ‘‘orders’’ as it appears in section 111(d) refers only 
to cease-and-desist orders, not to orders denying mo- 
tions."* There is nothing in the Clayton Act which pro- 
vides for review by the courts of appeals of any type of 
order other than an order to cease and desist. 

Petitioners apparently realize their predicament, be- 
cause in a final effort to secure review, by this Court, of 
the order denying their motion to set aside the consent 
order, they invoke Section 10(c) of the Administrative 


diana Quartered Oak Co. v. Federal Trade Commission, 58 F.2d 
182 (2d Cir. 1932), the court entertained a motion to modify an 
order and decree to cease and desist previously entered by the 
court, 26 F.2d 340 (2d Cir. 1928). In American Chain & Cable 
Co. v. Federal Trade Commission, 142 F.2d 909 (4th Cir. 1944), 
the court, having affirmed the Commission’s order in an earlier 
appeal, 139 F.2d 622 (1944) entertained a petition for order in 
the nature of writ of mandamus requiring the Commission to 
consider and decide on the merits a motion for modification of 
the order previously affirmed. 


13 For example, the pertinent language of section 11 prior to 
amendment read as follows (P. Br. App. 4a): 

Any party required by such order of the Commission .. . 
to cease and desist from a violation charged may obtain a 
review of such order in said United States court of appeals 
by filing in the court a written petition praying that the 
order of the Commission . . . be set aside (emphasis sup- 
plied). 

After amendment the language reads (P. Br. App. 7a): 

Any person required by such order of the Commission . . . 
to cease and desist from any such violation may obtain a re- 
view of such order in the court of appeals of the United 
States for any circuit within which such violation occurred or 
within which such person resides or carries on business, by 
filing in the court, within sixty days after the date of the 
service of such order, a written petition praying that the or- 
der of the Commission . .. be set aside... (emphasis 
added). 

See also supra p. 28, note 11. 
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Procedure Act, 5 U.S.C. §1009(c). If the provisions of 
that section are at all applicable to the type of order 
issued by the Commission in denying petitioners’ motion 
to set aside the consent order, they contemplate review 
by the courts of first instance under their general equity 
jurisdiction.’ The jurisdiction of a court with general 
equity powers is invoked by inter alia stating a cause of 
action in the complaint. Unlike a petition to review filed 
in an appellate court under statutory provisions,” such 
a complaint may be directly attacked on the merits and 
cases not involving real and substantial questions will be 
summarily disposed of without trial. Thus, the scheme 
of expeditious enforcement provided by Public Law 86- 
107, would not be disrupted. 


14. We do not mean by this that petitioners can show a cause of 
action which would support a complaint in a United States dis- 
trict court. 


15“ | | [T]he Circuit Court of Appeals has no original juris- 
diction, and possesses only such appellate jurisdiction as is con- 
ferred by statute.” Realty Acceptance Corp. v. Montgomery, 284 
U.S. 547 (1982). See also Railway Co. v. O’Neal, 10 App. D.C. 
244 (D.C. Cir. 1897), affirmed Capital Traction Co. v. Hof., 174 
U.S. 1 (1899). 


27 
CONCLUSION 


The Commission submits that not only does the petition 
to review the orders of the Commission fail to state 
grounds upon which the relief prayed can be granted, 
but the so-called “merits” of petitioners’ claim of changed 
conditions of fact or law are not such as require that the 
consent order to cease and desist be modified or set aside. 
The Commission therefore prays that the Court enter its 
order dismissing the petition to review or, in the alter- 
native, its decree affirming the Commission’s cease and 
desist order and, pursuant to statute,’* command peti- 
tioners’ obedience thereto. 


Respectfully submitted. 


DANIEL J. MCCAULEY, JR., 
General Counsel, 


ALAN B. HOBBES, 
Assistant General Counsel, 


J. B. TRULY, 
Mites J. BRowN, 
Attorneys, 
Attorneys for the Federal Trade Commission. 


WASHINGTON, D. C. 
FEBRUARY 1960. 


16“To the extent that the order of the commission . . . is af- 
firmed the court shall issue its own order commanding obedience 
to the terms of such order of the commission.” Section 11(c) 
Clayton Act, 49 Stat. 1526, as amended, 15 U.S.C. §21(c) (1959). 
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INTEREST OF AMICUS CURIAE 


The brief is filed by Amicus Curiae Nash-Finch Com- 
pany, pursuant to leave granted by order of this Court, 
dated March 11, 1960. Amicus is plaintiff in Nash-Finch 
Co. v. Federal Trade Commission, et al.. No. 2612-59, now 
pending in the United States District Court for the Dis- 
trict of Columbia. In that proceeding, Nash-Finch asks 
the District Court to set aside as erroneous the Federal 
Trade Commission’s interpretation of Public Law 86-107 
as retrospectively applicable to Clayton Act orders to cease 
and desist issued by the Commission prior to the date of 
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enactment of that statute, and to enter its declaratory 
judgment that Public Law 86-107 is not retrospective in 
its application to and does not govern enforcement of 
Commission Clayton Act orders entered prior to enactment. 


Nash-Finch is a corporation, organized and existing 
under the laws of Delaware with its principal office in 
Minneapolis, Minnesota, engaged primarily in the whole- 
sale distribution of food products to small independent 
retail grocers. On September 12, 1941, the Federal Trade 
Commission issued a complaint against Nash-Finch Com- 
pany, alleging violation of Subsection 2(c) of the Clayton 
Act, as amended by the Robinson-Patman Act; and on 
January 6, 1947, by consent, the Commission issued its 
Report, Findings as to the Facts, and Order in that case, 
directing Nash-Finch to cease and desist from acts and 
practices therein proscribed. The Commission’s order 
having been entered by agreement of Nash-Finch, no ap- 
peal was taken therefrom to any Court of Appeals. 


On July 23, 1959, the President signed into law Public 
Law 86-107, amending the enforcement provisions of Sec- 
tion 11 of the Clayton Act which were applicable at the 
time of entry of both the Nash-Finch and Schick orders to 
cease and desist.* 


2 Under the provisions of former Section 11 of the Clayton Act, the Com- 
mission was authorized to enter orders to cease and desist following adminis- 
trative hearings, upon a finding that the respondent had violated the Act. 
Upon failure of the respondent thereafter to obey such order, the Commission 
might apply to a Court of Appeals for an order of enforcement, and upon 
violation of the Court’s order, the respondent was subject to penalty for 
contempt of court. The jurisdiction of the Court of Appeals was exclusive; 
no penalty attached for violation of the Commission’s order prior to full 
review by the Court of Appeals and entry of the Court's decree of enforce- 
ment. Section 11 also provided that a respondent to a Federal Trade Com- 
mission Clayton Act order to cease and desist could obtain court review of 
that order at any time after entry of the Commission’s order. 

Public Law 86-107 amended Section 11 of the Clayton Act to make cease 
and desist orders issued by the Commission final, after 60 days, absent court 
review, and subject thereafter to penalties of $5,000 per violation per day, 
recoverable by the United States in a civil action, Under the new amendment, 
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On July 28, 1959, the Federal Trade Commission pub- 
lished an Official Statement declaring that the amended 
enforcement provisions of the new statute would be held 
applicable to all Clayton Act orders not appealed to a Court 
of Appeals prior to date of enactment. The Commission’s 
statement also declared that 


‘‘Respondents to outstanding orders will have 60 
days from the date of enactment, July 23, 1959, within 
which to petiton for court review and in the event 
court review proceedings are not instituted, such orders 
will become final upon the expiration of that period.” 


This 60-day appeal period was concededly interpolated 
into the statute by the Commission; no such provision ap- 
pears in the statute. 


The questionable soundness of the Commission’s inter- 
pretation has elsewhere been noted by the Commission’s 
Chairman. In an address on August 24, 1959, at the An- 
nual Meeting of the Bar Association at Miami Beach, 
Florida, he stated: 


“Passage of [Public Law 86-107] presented the Com- 
mission immediately with a question of interpretation, 
since the statement of applicability in Section 2 makes 
no affirmative statement concerning the status of out- 
standing orders. The Section states that the old pro- 
visions of Section 11 of the Clayton Act shall apply to 
‘any proceeding initiated before the date of enactment 
of this Act under the third or fourth paragraph’ of 
Section 11 of the Clayton Act, but does not say which 
provisions shall govern the enforcement of outstand- 
ing orders in those cases in which court proceedings 
have not been initiated.’’ 


oN 
court review of the Commission’s order may still be obtained by a respondent ; 
but his suit must be filed within 60 days of the effective date of the Commis- 
sion’s order. Upon conclusion of these review proceedings, and entry of a 
court order of enforcement, the order becomes final and the civil penalty 
provisions of the Act attach, as in the case of final unappealed orders. 
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And a month later, on September 28, 1959, in a statement, 
candidly recognizing the furore which the Commission’s 
interpretation had aroused, he added: 


“There have been expressed considerable differ- 
ences of opinion with respect to the correct interpreta- 
tion of this amendment, particularly in regard to 
whether or not it finalized old orders in cases in which 
proceedings in court had never been instituted prior 
to the passage of the Act. These different interpre- 
tations will undoubtedly be resolved as speedily as 
possible by appropriate litigation. . ..”’ Statement of 
Chairman E. W. Kintner before National Association 
of Blueprint and Diazotype Coaters, White Sulphur 
Springs, West Virginia. 


Thus, Nash-Finch is, in material respects, similarly sit- 
uated with Schick in that both companies are respondents 
to Clayton Act orders to cease and desist entered by the 
Commission and not appealed to the Court of Appeals 
prior to the date of enactment of Public Law 86-107 on 


July 23, 1959. 


It is the fundamental contention of Nash-Finch in its 
pending action below that Public Law 86-107 applies only 
to Clayton Act cease and desist orders entered after the 
date of enactment. In the view of Nash-Finch, this is the 
proper construction of the statutory language and accu- 
rately expresses the intent of Congress. This view is not 
the one held by the Federal Trade Commission which con- 
strues the statute as retrospectively applicable to any or- 
der entered prior to the date of enactment and not the 
subject of review by a Court of Appeals prior to that time. 


Nash-Finch’s case below is the only case in which these 
conflicting views have been directly placed in issue. How- 
ever, at an advanced stage of the instant proceeding, in 
its brief on the merits to this Court, Schick sought to raise 
the issue before this Court. This effort wis immediately 
countered by the Commission in its brief where it de- 
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clared that the issue was not properly before the Court. 
In view of the impact of any adjudication of this issue by 
this Court on its case below, Nash-Finch sought leave to 
intervene in order to urge the Court to reject the issue as 
appropriate for adjudication at this time, or in the alter- 
native, to place before the Court the merits of its inter- 
pretation of the law. 


STATEMENT OF THE CASE 


This proceeding, as does the Nash-Finch case below, 
arises as a consequence of the enactment on July 23, 1959, 
of Public Law 86-107, amending the enforcement provi- 
sions of the Section 11 of the Clayton Act. However, un- 
like the Nash-Finch complaint, Schick’s petition did not 
attack the Federal Trade Commission’s interpretation of 
the new statute as retrospectively applicable to its order. 
The petition, in fact, was premised upon the applicability 
of that statute to the Schick order. Schick alleged that 
application of the new law to the Schick order constituted 
a changed circumstance of law entitling Schick to relief 
before this Court. 


After filing of the Schick petition, the Federal Trade 
Commission moved to dismiss on jurisdictional grounds, 
alleging in substance that there was no authority in this 
Court to review a consent order to cease and desist entered 
by the Federal Trade Commission under the Clayton Act. 
No issue was raised in the Commission’s motion as to 
whether or not Public Law 86-107 was retrospectively ap- 
plicable to Schick’s order or to any other order entered 
prior to its enactment. The Commission, in its motion, 
stated: 

“Petitoners here do not contend that Public Law 
86-107 is not applicable to the Commission’s consent 
order. ...’’ (Motion, p. 6.) 


On oral argument of the Commission’s motion, Schick 
again asserted that the applicability of the new law must 
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be assumed for purposes of the suit, that the Federal Trade 
Commission had so ruled, and that this ruling of the Com- 
mission was the fundamental premise upon which Schick’s 
petition was based. Supporting this view, the Commission 
declared that the question of retrospective application 
should await an appropriate case. Thereafter, this Court 
denied the Commission’s motion to dismiss; and briefs on 
the merits were filed by both Schick and the Commission. 


In its brief, Schick for the first time sought to bring the 
question of retrospective application of the new law into 
issue. Nowhere, however, did it urge the Court to hold 
that the law was not retrospectively applicable to the Schick 
order and its entire approach was oblique and imprecise. 
Schick’s brief frankly stated: 


“«Petitoners .. . filed their petition in this Court on 
the assumption that the Commission’s position [that 
Public Law 86-107 was applicable to cease and desist 
orders entered before enactment] was legally support- 
able.”? (Brief, p. 17.) 


However, Schick noted, subsequent to the filing of its peti- 

tion, the Nash-Finch case was filed below and that a study 
of that complaint, it declared: 

“indicates that the proposition that Public Law 86- 

107 does not apply retroactively to outstanding consent 


cease and desist orders is also legally supportable.’’ 
(Brief, p. 18.) 


Therefore, said Schick, its petition 


‘properly brings before this Court and requires the 
decision of the question of the applicability of Public 
Law 86-107....” 


The Federal Trade Commission clearly does not concur 
in this view of the scope of the Schick petition. In its brief 
on the merits to this Court, the Commission stated flatly: 
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“We do not believe that the question of the scope 
of Public Law 86-107 is properly before the Court.” 
(Brief, p. 7.) 


And in opposing Nash-Finch’s motion for leave to inter- 
vene, the Commission stated that Schick’s petition for 
review 


“postulates the application of Public Law 86-107 to 
orders outstanding at the time of enactment of that 
statute. Neither in the ‘statement of questions pre- 
sented’ nor ‘statement of points’ in their brief have 
petitioners raised the question of that statute’s appli- 
eability to outstanding orders. 

“In fact, both petitioners and the Commission de- 
clare in their briefs that the issues which are present 
presupposes that Public Law 86-107 does apply to out- 
standing orders.’’? (Memo, p. 1.) 


Thus, the Commission concludes, “the issue is not pre- 
sented.’’ 
ARGUMENT 
1. THE COURT SHOULD NOT DECIDE THIS FUNDAMENTAL QUESTION OF LAW IN 
THIS PROCEEDING. 

We submit that the question of retrospective application 
of Public Law 86-107 is not properly before this Court 
and should not be decided by the Court in this proceeding. 
The Federal Trade Commission is in full concurrence with 
this view. Schick concedes that retrospective application 
of the statute to its order is the premise upon which its 
petition stands. We do not believe that the Court’s order 
of March 11, 1960, precludes a rejection of this issue by 
the Court at this time. 


Consideration of this far-reaching and fundamental 
question of law by this Court in the circumstances of 
this case, we urge, would be most unfortunate. The issue 
directly affects more than 2,200 respondents to over 500 
outstanding Federal Trade Commission Clayton Act orders. 
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Clearly any ruling by this Court will have the most pro- 
found impact upon Clayton Act enforcement. Yet, this 
issue has not come before the Court in any truly adversary 
posture and the parties to this proceeding are not genuine 
rivals. The issue was not raised in Schick’s petition; the 
Commission has denied that it is properly before the Court. 
Neither party has asked this Court to hold that the statute 
is not retrospective in application. 


Under these circumstances, we submit that it would con- 
stitute sound judicial administration for this Court to defer 
any ruling on this issue or to reject it as an issue in this 
proceeding and to await its consideration in an appropriate 
case, such as Nash-Finch, where the question is raised fully 
and directly. 


Il. NEITHER THE STATUTORY LANGUAGE NOR THE LEGISLATIVE HISTORY SUPPORTS 
A CONSTRUCTION OF THE STATUTE AS RETROSPECTIVELY APPLICABLE TO 
ORDERS ENTERED PRIOR TO ENACTMENT. 

In the event this Court concludes that it will rule upon 
the retrospective applicability of the statute at this time, 
we submit that it must, as a matter of rational statutory 
construction and with deference to the clear intention of 
Congress, rule that the provisions of Public Law 86-107 
are not to be applied retrospectively to Clayton Act orders 
to cease and desist entered by the Federal Trade Commis- 
sion prior to the date of enactment of that statute. 


Public Law 86-107 amends section 11 of the Clayton Act 
to make cease and desist orders issued by the Commission 
final, after 60 days, absent Court review, or upon comple- 
tion of Court review proceedings, and subject thereafter 
to penalties of up to $5,000 per violation per day recover- 
able by the United States in a civil action. 


Under former Section 11 of the Clayton Act no penalty 
attached for violation of the Commission’s order prior to 
review by a Court of Appeals and entry of the Court’s 
decree of enforcement. Thereafter a respondent was sub- 
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ject to penalty for contempt of the Court’s order. This 
statutory enforcement scheme was critical to the validity 
of Commission orders to cease and desist such as Nash- 
Finch and Schick. Prior to Public Law 86-107, the Supreme 
Court validated these general and imprecise orders in 
Clayton Act cases on the basis of the safeguards inherent 
in subsequent review procedures set forth in Section 11. 
See dissenting opinion of Mr. Justice Jackson in F ederal 
Trade Commission v. Ruberoid, 343 U.S. 470, 492 (1952). 

Under former Section 11 a respondent to a Federal 
Trade Commission Clayton Act order to cease and desist 
could obtain court review of that order at any time, with- 
out limit, after entry of the Commission’s order. Under 
Public Law 86-107, Court review of the Commission’s 
order may still be obtained by a respondent, but the peti- 
tion must now be filed within 60 days of the effective date 
of the Commission’s order. 


Thus, it is clear that different liabilities accrue and 
different enforcement procedures apply to Clayton Act 


orders entered before enactment of Public Law 86-107, 
depending upon whether an order is subject to the old 
statute or the new. 


The issue focuses on the language of Section 2 of Public 
Law 86-107 which provides: 


“The amendments made by Section 1 shall have no ap- 
plication to any proceeding initiated before the date of 
enactment of this Act under the third or fourth para- 
graphs of Section 11 of the [former Clayton] Act... 
If such proceeding shall be governed by the provisions 
of such Section as they existed on the day preceding 
the date of enactment of this Act.”?* 


Reference to paragraphs three and four of former Sec- 
tion 11 places the issue in perspective. 


1 Emphasis in quotations is added throughout unless otherwise noted. 
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Under the third paragraph, procedures were set out 
for the prosecution of enforcement proceedings by the 
Federal Trade Commission upon a violation of the Clay- 
ton Act order to cease and desist. 


Under the fourth paragraph procedures were set out 
whereby a respondent to a Commission order to cease and 
desist might obtain review of that order in the appropri- 
ate Court of Appeals. In such proceeding, the Court had 
authority either to affirm, modify, or set aside the Com- 
mission’s order. The Court, however, had no authority 
to enter an order of enforcement, which required a prior 
showing of violation of the Commission’s order. Federal 
Trade Commission v. Ruberoid, 343 U.S. 470 (1952). 


It is the Commission’s position that the new statute is 
applicable to all orders issued prior to the date of its 
enactment, except those in which review or enforcement 
proceeding had been initiated prior to that date in the 
Court of Appeals. This exempted category would include 
eases in which Court of Appeals proceedings had been 
completed or were pending at the date of enactment. 


This construction distorts the clear language of the 
statute and does violence to the legislative intent that the 
new statute not apply to any pre-enactment orders. 


The intent of the legislature, as Professor Sutherland 
points out in his treatise, may be shown in the express 
statutory language and, where necessary to resolve am- 
biguity, in the legislative history of the statute.? We sub- 
mit that applying either or both of these standards, this 
Court must find that the statute cannot be retrospective in 
its application. This question may be resolved on the 
simplest level by giving to the words of the statute their 
plain and accepted meanings, without recourse to legisla- 
tive history or to other extrinsic aids. But even if a more 
complex inquiry into the legislative context in which the 


2See footnote 4, infra, 
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statute was enacted is relevant to this issue, there can 
still be no doubt that Congress did not intend retrospec- 
tive application of the statute. 


A. As a General Rule of Statutory Construction, An Act Will Not 
Be Given Retrospective Application. 

For our frame of reference, we start with the general 
rule of statutory construction that an act will not be given 
retrospective or retroactive application unless expressly 
provided therein. In a variety of cases, extending over 
150 years, the Supreme Court has evolved a strict rule 
that absent a clear and unequivocal showing in terms that 
permit no other finding, all statutes and their amendments 
will be held to operate prospectively only. This rule was 
first laid down with precision and clarity in United States 
v. Heth, 7 U.S. 399 (1806), where the Supreme Court 
stated: 


“Words in a statute ought not to have a retrospective 
operation, unless they are so clear, strong, and impera- 
tive that no other meaning can be annexed to them, or 
unless the intention of the legislature cannot otherwise 
be satisfied’’ (at 413). 


The principle has been asserted on so many occasions that 
it cannot seriously be questioned. In 1844, in Ladiga v. 
Roland, 43 U.S. 581, the Court stated: 


‘*,..It is a principle which has always been held sacred 
in the United States, that laws by which human action 
is to be regulated, look forward, not backward, and are 
never to be construed retrospectively, unless the lan- 
guage of the act should render that indispensable. No 
words are found in the act which renders this odious 
construction indispensable.’’ 


In 1878 the Court stated: 


““.,. Such a result could not have been intended by 
Congress. It would make the law in all such cases 
retrospective. A statute is never to be so construed 
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as to have this effect, if it can be reasonably avoided. 
The presumption, until rebutted, is the other way ... 
United States v. Moore, 95 U.S. 760, 762.” 


In 1884, quoting from United States v. Heth, the Court 
stated simply: 


... such is the settled doctrine of this court. 


And this doctrine has been constantly reiterated in recent 
years.* 


32See E. G. Fullerton-Kreuger Lumber Company v. Northern Pacific Eail- 
way Company, et al., 266 U.S, 435, 437 (1925): 


It is a rule of construction that all statutes are to be considered prospec- 
tive unless the language is expressed to the contrary, or there is a neces- 
sary implication to that effect. Harvey v. Tyler, 2 Wall, 328, 347, 17 Led. 
871, 875; Sohn v. Waterson, 17 Wall. 596, 599, 21 L.ed, 737, 738; Twenty 
Per Cent Cases, 20 Wall. 179, 187, 22 L.ed. 339, 341; Chew Heong v. 
United States, 112 U.S. 536, 559, 28 L.ed. 770, 778, 5 Sup.Ct. Rep. 255; 
Shwab v. Doyle, 258 U.S. 529, 534, 66 Led. 747, 752, 26 A.L.R, 1454, 42 
Sup.Ct. Rep. 391. And see Hopkins v. Lincoln Trust Co., 233 N.Y. 213, 
135 N.E. 267. 


Brewster v. Gage, 280 U.S, 327, 337 (1930): 


... Ordinarily, statutes establish rules for the future and they will not 
be applied retrospectively unless that purpose plainly appears. United 
States v. Magnolia Petroleum Co., 276 U.S. 160, 162, 72 L.ed. 509, 511, 
48 Sup.Ct.Rep. 236, and case cited... 


Miller v. United States, 294 U.S, 435, 439 (1935): 


...The law is well settled that generally a statute cannot be construed 
to operate retrospectively unless the legislative intention to that effect 
unequivocally appears. Twenty Per Cent. Cases, 20 Wall. 179, 187, 22 
L.ed. 339, 341; Chew Heong v. United States, 112 U.S. 436, 559, 28 L.ed. 
770, 778, 5 8.Ct. 255; Fullerton-Krueger Lumber Co v. Northern P.R. 
Co., 266 U.S. 435, 437, 69 L.ed. 367, 368, 45 S.Ct. 143 The principle is 
strictly applicable to statutes which have the effect of creating an 
obligation ... 


Claridge Apts. Co. v. Commissioner of Int. Rev., 323 U.S. 141, 164 (1944) 
Retroactivity, even where permissible, is not favored, except upan the 
clearest mandate. 
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In this Court, the rule was vigorously endorsed by Judge 
Fahy in Kalis v. Lahy, 88 App. D.C. 166, 188 F.2d 633 
(1951) : 


“The general rule which aids the Courts in arriving 
at the intent of Congress as to the time a statute takes 
effect in relation to conditions when it is enacted is 
that it will not be given retroactive effect unless this 
is required by explicit language or necessary implica- 
tion (at 167).’’ 


The same strong presumption against retroactivity ap- 
plies to amendatory Acts such as Public Law 86-107. As 
stated in Good Canning Company v. London Guarantee and 
Accident Company, Ltd., 128 F.Supp. 778, 793 (W.D. 
Ark. 1955) : 


“... It is a cardinal rule of statutory construction that 
‘Statutes should be construed as having prospective 
operation only, unless a contrary intent is definitely 
expressed or necessarily implied from the language 
used.’ .. . In fact, no statute should be given retroac- 
tive effect if it is susceptible of any other construction 
... The same rule applies to amendatory Acts. Mogis 
v, Lyman-Richey Sand & Gravel Corp., 8 Cir. 189 F.2d 
130; Peony Park, Inc. v. O'Malley, D.C. Neb., 121 
F.Supp. 690, 693-694.” 

In Mogis v. Lyman Richey Sand ¢ Gravel Corp., 189 F.2d 
130, 142 (Sth Cir. 1951), the court applied the rule as fol- 
lows: 

‘‘In appraising amendatory legislation we must also 
observe the rule that unless the contrary appears and 
is constitutionally permissible, it must be given only 
prospective effect and not be allowed to operate retro- 
spectively ...’’ 

Again in Peony Park v. O’Malley, 223 F.2d 668, 671 (8th 
Cir. 1955) cert. den. 350 U.S. 845, reh. den. 350 U.S. 898, 
the court stated: 


‘‘The question of whether a statute operates retro- 
actively or prospectively only is one of legislative in- 
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tent. Amendatory acts are ordinarily prospective in 
their operation and will be so construed unless a con- 
trary legislative intent, either express or implied ts 
clearly shown. Courts have evolved a strict rule of 
construction against retroactive application of a stat- 
ute. 82 C.J.S., Statutes, § 432, p. 1005; 50 Am. Juris. 
494, Statutes, § 478; Brewster v. Gage, 280 U.S. 327, 
50 S.Ct. 115, 74 L.Ed. 457; Fullerton-Krueger Lumber 
Co. v. Northern Pacific R. Co. 266 U.S. 435, 45 S.Ct. 
148, 69 L.Ed. 367; Girard Inv. Co. v. Commissioner, 
3 Cir. 122 F.2d 843; Hassett v. Welch, 303 U.S. 303, 
58 S.Ct. 559, 82 L.Ed. 858; Mogis v. Lyman Richey 
Sand & Gravel Corp., 8 Cir., 189 F.2d 130...” 


The same strict presumption applies as well to statutes 
which, if retrospectively applied, would alter the liabilities 
of parties already established. Under the provisions of the 
Clayton Act in effect at the time of entry of the Nash- 
Finch order, its liabilities thereunder were clear: Upon 
failure of Nash-Finch to obey the Commission’s order the 
Commission might apply to the Court of Appeals for an 
order of enforcement in that proceeding. If the court were 
to affirm the Commission’s order and find its allegations of 
violations sustained, it would enter its own order of en- 
forcement. Thereafter, upon violation of the court’s order, 
Nash-Finch would be subject to penalties for contempt of 
court. These liabilities were summed up by Mr. Justice 
Jackson in his dissenting opinion in Federal Trade Com- 
mission v. Ruberoid, 343 U.S. 470, 492 (1952): 


‘‘4 seller may violate this section of the Act without 
guilty knowledge or intent and may unwittingly sub- 
ject himself to a cease and desist order. But neither 
violation of the Act nor of the order will call for crim- 
inal sanctions; neither is even enforceable on behalf of 
the United States by injunction until after an adminis- 
trative proceeding has resulted in a cease and desist 
order and it has been reviewed and affirmed, if review 
be sought, by the Court of Appeals. Only an enforce- 
ment order issued from the court carries public sanc- 
tions, and its violation is punishable as a contempt. 
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Thus Congress, in this Act, has refrained from imposi- 
tion of an unconditional duty directly enforceable by 
the government through civil or criminal proceedings 
in court...” 


The retrospective application of Public Law 86-107 to the 
Nash-Finch order would deny to Nash-Finch the safeguards 
of judicial review and definition of the vague terms of its 
order as provided for in Section 11 of the Clayton Act in 
force and effect when Nash-Finch consented to entry of the 
order. Moreover, it would alter the reach of the order by 
creating liabilities and penalties which did not exist and 
were not contemplated at the time the Nash-Finch order 
was entered. As stated by the Court in United States v. 
United Shoe Machinery Co., 264 Fed. 138, 170 (E.D. Mo. 
1920), ‘‘If the statute, by giving it a retrospective construc- 
tion, will deprive one of a contractual right or interfere 
with antecedent rights, this rule of strict construction 
{against retroactivity] will never be departed from.” 


This view was echoed by the Supreme Court in United 
States v. Magnolia Petroleum Company, et al., 276 U.S. 160, 
162-3 (1928) : 


“. .. Statutes are not to be given retroactive effect or 
construed to change the status of claims fixed in accord- 
ance with earlier provisions unless the legislative pur- 
pose so to do plainly appears. United States v. Heth, 3 
Cranch, 399, 413, 2 L.ed. 479, 483; White v. United 
States, 191 U.S. 545, 552: 48 L.ed. 295, 298; 24 Sup.Ct. 
Rep. 171; Shwab v. Doyle, 258 U.S. 529, 534, 66 L.ed. 
747, 752, 26 A.L.R. 1454, 42 Sup.Ct. Rep. 391...” 


The court underscored this rule in Shwab v. Doyle, 258 
U.S. 529, 534 (1922) : 


‘‘The initial admonition is that laws are not to be con- 
sidered as applying to eases which arise before their 
passage unless that intention be clearly declared. 1 
Kent. Com. 455; Eidman v. Martinez, 184 U.S. 578, 46 
L.ed. 697, 22 Sup.Ct. Rep. 515; White v. United States, 
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191 U.S. 545, 48 L.ed. 295, 24 SupCt. Rep. 171; Gould 
v. Gould, 245 US. 151, 62 L.ed. 211, 38 Sup.Ct. Rep. 53; 
Story, Const. § 1398. The comment of Story is: Retro- 
spective laws are, indeed, generally unjust; and, as has 
been forcibly said, neither accord with sound legisla- 
tion nor with the fundamental principles of the social 
compact.’ 


‘There is absolute prohibition against them when their 
purpose is punitive; they then being denominated ex 
post facto laws. It is the sense of the situation that 
that which impels prohibition in such case exacts clear- 
ness of declaration when burdens are imposed upon 
completed and remote transactions, or consequences 
given to them of which there could have been no fore- 
sight or contemplation when they were designed and 
consummated...’ 


And this strict principle has recently been reiterated in 
United States v. Mashburn, 85 F.Supp. 968, 969 (W.D. Ark. 
1949) : 


“_.. Certainly, the general rule of construction is that 
any statute is intended to operate prospectively only. 
50 Am. Jur. Statutes, Sec. 478. And, especially is this 
true when such retroactive operation would create a 
new liability or affect an existing liability to the disad- 
vantage or detriment of a defendant. As stated in 
United States v. Magnolia Petroleum Company, 276 
U.S. 160, 162, 48 S. Ct. 236, 237, 72 L.Ed. 509: ‘Stat- 
utes are not to be given retroactive effect or construed 
to change the status of claims fixed in accordance with 
earlier provisions unless the legislative purpose so to 
do plainly appears.”’ 


The fundamental question before this Court then is 
whether there are words of retroactivity in this statute ‘‘so 
clear, strong and imperative that no other meaning can be 
annexed to them” or whether the intention of Congress can- 
not otherwise be satisfied except by giving to the statute 
the ‘‘odious’’ retrospective construction which the Federal 
Trade Commission ascribes to it. 


17 


We submit, in the first instance, that the language of this 
statute, far from importing retroactivity, in its plain, com- 
mon and reasonable meaning, permits only a contrary inter- 
pretation. We submit further, if recourse to legislative 
history is appropriate, that the intent of Congress, as 
viewed from a variety of perspectives, was that the statute 
not be retrospective in application. Clearly, by every stand- 
ard applied by the Supreme Court over a span of 150 years, 
this Court cannot here discern such an imperative legisla- 
tive command for retrospective application of the statute 
that the historical presumption against retroactivity should 
he cast aside. 


The Commission nowhere contests the general presump- 
tion of statutory construction against retroactivity. Its 
entire case rests upon language of Section 2 that the 
amended statute ‘‘shall have no application to any pro- 
ceeding initiated before the date of enactment of this Act 
under the third or fourth paragraphs of Section 11.’’ This, 
says the Commission, means that the statute does apply to 
any proceeding initiated under any other paragraph of 
Section 11. Thus, the Commission explains, since the third 
and fourth paragraphs of old Section 11 deal solely with 
court proceedings for review of Commission orders to cease 
and desist and the second paragraphs provides for prece- 
dent administrative proceedings resulting in issuance of 
Commission orders, the statute must clearly be read to 
apply to orders entered under the second paragraph which 
have not been the subject of follow-up court review pro- 
ceedings under the third and fourth paragraphs. 


But must it? Has Congress fashioned an exclusionary 
rule whereby only court-reviewed pre-enactment FTC or- 
ders (‘‘under the third and fourth paragraphs” of Section 
11) will be exempted from the application of the new stat- 
ute, but unreviewed, pre-enactment FTC orders (under the 
second paragraph) will be subject to the new statute? 
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We submit not. We submit that the clear language of 
the statute will support no such construction. We submit 
further that those extrinsic aids to a determination of leg- 
islative intent properly available to this court‘ clearly re- 
enforces a determination that the statute is not retrospec- 
tive in application and discloses that this interpretation 
was the will of Congress. 


The Language of the Statute 


The critical words of the statute upon which the Com- 
mission’s decision rests are there: 


‘“‘The amendments made by Section 1 shall have no 
application to any proceeding initiated before the 
date of enactment of this Act under the third or fourth 
paragraph of [former] Section 11... Hach such 
proceeding shall be governed by the provisions of such 
section as they existed on the day preceding the date 
of enactment of this act.’’ 


Does this language so clearly and imperatively import 


retrospective application of the statute to all orders except 
“only those outstanding orders which had been reviewed 
by the courts, or were pending in the courts for such 
review, on the date of the enactment of the amendment,’’ 
(Commission Motion to Dismiss Nov. 5, 1959, p. 6) that 
the historic presumption against retroactivity must be 
over-ridden? We think clearly it does not. 


+To the extent that the statute might be considered ‘‘ambiguous,’’ Pro- 
fessor Sutherland has written: 


‘*Courts do not limit their search for the legislative intent to sources 
embodied in the published act . . . but they will consider sources outside 
the printed page—‘‘extrinsic’’ aids to interpretation. ‘‘Extrinsic’’ aids 
to the interpretation of statutes deal with the history of the statute. 
They may be legislative, executive, judicial or non-governmental in their 
origin and may be chronologically divided into (1) the events leading up 
to the introduction of the bill out of which the statute under considera- 
tion developed, (2) the consideration of the original bill from the time 
of its introduction until its formal enactment as the present statute, and 
(3) the history of the statute since its enactment.’’ (2 Sutherland, 
Statutory Construction, Section 500 (3d ed.).) 
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The Commission’s error, we submit, is so simple and 
fundamental that it has been entirely overlooked in this 
dispute: The Commission does not give the word ‘‘ini- 
tiated’’ its plain, common, accepted meaning. 


The Commission would read “‘initiated’’ to refer to all 
review proceedings which had been filed in the courts of 
appeals prior to enactment, whether pending or completed. 
There is nothing in the statute which justifies this expan- 
sive definition of the simple word ‘‘initiated.’’ Accord- 
ing to Webster’s ‘‘New International Dictionary’? (2d ed., 
Unabridged, 1954), to ‘‘initiate’? means to introduce by 
a first act, to make a beginning with, to originate, to begin, 
to commence. But the Commission would include not 
only those cases ‘‘initiated’’ under the third and fourth 
paragraphs of old Section 11—that is, those which had 
begun and were pending—but those eases which had been 
“completed’’—that is, begun and finished. 


We submit that Congress, recognizing the general pre- 
sumption against retrospective application of statutes, 
deemed it unnecessary to write into the statute what the 
Supreme Court had made obvious: that the statute was 
not to be given retrospective application. Consistent with 
this general rule, then, no old order could be subject to 
the new statute, whether reviewed in the courts or not. 
But Congress recognized that there was one limited area 
of ambiguity: which law would apply to orderge entered 
by the FTC in which review proceedings had been ‘‘ini- 
tiated’’ (but not completed) prior to the date of enactment? 
If the new statute were to apply to those review proceed- 
ings—which would be completed after the date of enact- 
ment—then the Court of Appeals would enter an order of 
affrmance and enforcement, and the civil penalties provi- 
sions of the Act would thereafter apply. But if the old 
statute were still applicable, then the court would enter 
only an order of affirmance, and the civil penalties provi- 
sions would not apply. 
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Thus, Congress, in effect, said: not only will the old 
statute govern with respect to all old orders whether or 
not reviewed in the courts, but we will not penalize re- 
spondents whose orders are now pending on review in the 
Courts of Appeals; and we will ensure this by declaring 
that the new statute shall have no application to any pro- 
ceeding ‘‘initiated’’ before the date of enactment under 
the third or fourth paragraphs of the former Section 11. 


No reading of this statute could be simpler or more 
direct, or more accurately reflect the intent of Congress.‘ 


5A literal reading of other provisions of the statute bulwarks the conclusion 
that the new statute cannot apply retrospectively to old orders. 

Former Section 11 contains seven unnumbered paragraphs. The second of 
these provided for issuance of orders to cease and desist by the Commission. 
The proper description of this paragraph was the ‘‘second’’ paragraph, and 
this was recognized by Congress in Public Law 86-107, where it referred to 
the next following paragraphs as ‘‘third’’ and ‘‘fourth’’ paragraphs of 
Section 11. 

Public Law 86-107, however, redesignated and amended these paragraphs and 
what was previously the ‘‘second’’ paragraph is now in substantially altered 
form and substance ‘‘subsection (b).’’ The civil penalties provisions of 
the new law are contained in subsection (1) which provides that a respondent 
violating an order ‘‘issued by the Commission...under subsection (b) shall 
be subject to the $5,000 penalty provision of the statute. But clearly, orders 
issued prior to the enactment of Public Law 86-107 were not issued under 
subsection (b), since quite obviously there was no such provision, If the new 
statute were intended by Congress to be applicable to old orders, subsection 
(1) would have referred to orders ‘‘issued by the Commission under subsec- 
tion (b) herein or the second paragraph of former Section 11.’’? No such 
provision was made in the new law. 

This is confirmed again by the language of subsection (g) of Public Law 
86-107 which declares those conditions under which ‘‘any order issued under 
Subsection (b) shall become final,’’ i.e, upon expiration of 60 days or upon 
completion of Court review proceedings. Since the civil penalty provisions 
of subparagraph (1) apply only to an order which ‘‘has become final,’’ it 
would seem evident that the penalties could not apply to orders entered prior 
to the date of enactment, which since they were not ‘‘issued under Subsec- 
tion (b),’’ do not become final under subsection (g). 

This argument is not overly technical, particularly with respect to a law 
where historically questions of statutory construction have turned on the most 
fine-spun technical distinctions. 
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B. The Legislative History of Public Law 86-107 Confirms That 
Congress Did Not Intend This Statute to be Retrospective in 
its Application. 

We believe that this Court can reach a conclusion that 
Public Law 86-107 is not retrospective in application 
without any recourse to legislative history, simply by giv- 
ing, as we have, the words of the statute their plain, 
ordinary meaning. But this construction is rendered con- 
clusive when the legislative context in which this statute 
developed is reviewed. 


In order fully to assess the legislative history, it is nec- 
essary to view what Professor Sutherland refers to as ‘‘the 
events leading up to the introduction of the bill out of 
which the statute developed.’’ In the case of Public Law 
86-107, its legislative history is inextricably bound with 
that of the 1938 Wheeler-Lea Amendment to the Federal 
Trade Commission Act, and can only be fully understood 
in the perspective of that earlier enactment. 


The Clayton Act and the Federal Trade Commission Act 
were enacted as companion legislation in 1914, both Acts 
containing enforcement provisions which were substantial- 
ly identical: for a proven violation of the statute, the Com- 
mission might enter a cease and desist order; for a proven 
violation of its order the Commission might obtain an order 
of enforcement from a Court of Appeals; and for a proven 
violation of the Court of Appeals’ order a penalty for con- 
tempt might be levied. 


Additionally, under the 1914 version of both statutes, 
there was no limitation upon the time in which a respond- 
ent might petition a Court of Appeals for review of a 
Commission order. The right of appeal was perpetual. 


In 1938, Congress enacted the Wheeler-Lea amendment 
to the Trade Commission Act. It provided, in substance, 
that Commission orders issued thereunder would become 
final after 60 days, unless review were sought in a Court 
of Appeals within that time, or upon completion of review 
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proceedings. More important, the Wheeler-Lea amend- 
ment provided for a $5,000 civil penalty recoverable in the 
District Courts, for each violation of a final Commission 
order. 


As to orders entered prior to its enactment, Wheeler- 
Lea significantly provided, in Section 5(a), that: 


“The sixty-day period referred to [in the finality 
section of the amended Act] shall begin to run from 
the date of the enactment of this Act.”’ 


Thus, all unappealed Trade Commission Act orders issued 
prior to March 21, 1938, the date Wheeler-Lea was enacted, 
became final on May 20, 1938, and enforceable thereafter 
under the $5,000 penalty provisions of the Act. 

Beginning in 1938, the Federal Trade Commission vigor- 
ously campaigned for analogous amendments to the Clay- 
ton Act. The Final Report of the House Judiciary Com- 
mittee to accompany S. 726 which became Public Law 86- 
107 noted that ‘‘for more than 20 years the Federal Trade 
Commission has sought changes in the procedures it must 
use to enforce the Clayton Act.’’ (p. 4) In this period a 
number of Clayton Act finality bills were introduced in 
various sessions of the Congress. All of these bills con- 
tained substantially the same finality and enforcement 
provisions, similar to those of the Wheeler-Lea Amend- 
ment. 

But significantly, the various bills contained one of two 
distinct provisions dealing, in sharply different ways, with 
the retrospective application of the proposed amendment. 
These were (1) a provision verbatim or substantially the 
same as Wheeler-Lea—i.e., expressly retrospective in ap- 
plication to all old orders after 60 days; and (2) a provi- 
sion verbatim or substantially the same as Section 2 of 
Public Law 86-107.° 


6 Thus, H.R. 3402 in the 8lst Congress, introduced by Congressman Yates 
in 1949, contained a concluding paragraph almost verbatim the comparable 
provision in Wheeler-Lea and making orders theretofore issued final sixty 
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Throughout this period, the Federal Trade Commission, 
whenever called upon by the Congress, supported and 
urged the enactment of Clayton Act finality legislation. 
Of critical importance, however, was the fact that the 
Commission itself drafted and sponsored only a single bill, 
submitted on behalf of the Commission to the Subcommit- 
tee on Antitrust and Monopoly of the Senate Judiciary 
Committee on April 10, 1958. That draft bill contained a 
provision for retrospective application to prior orders 
substantially in Wheeler-Lea terms. In a letter accom- 
panying the draft the Commission Chairman noted that 
the provisions of Representative Roosevelt’s bill, H.R. 
8682, then pending, were ‘‘patterned after the Commis- 
sion’s draft.’’ (Hearings on S. 198, S. 721, S. 722 and S. 
3479, Senate Subcommittee on Antitrust and Monopoly, 
p. 227). 


The Commission has never deviated from its advocacy 
of this proposal. In answer to an interrogatory pro- 


days after the effective date of that Act. No Congressional action was taken 
on this bill. 

In the 84th Congress, 1955, two such bills were introduced: H.R. 6748 by 
Congressman Patman, which, like the Yates bill, contained a retroactivity 
provision almost identical with Whecler-Lea; and S, 2205, by Senator Spark- 
man, which contained the provision finally enacted in Public Law 86-107, 
providing the amendments thereby made, **shall have no application to any 
proceeding initiated before the date of enactment of this Act under the third 
or fourth paragraph of Section 11°* of the Clayton Act. Neither of those bills 
was reported out of Committee. 

In the 85th Congress, 1957, four bills were introduced: S. 721, by Senator 
Sparkman, which contained a retroactivity provision the same as his bill in 
the prior Congress; H.R. 1099, by Congressman Evins, which contained a 
retroactivity provision almost identical with Wheeler-Lea; and two bills by 
Congressman Roosevelt, H.R. 8682 and H.R. 13530, the first containing a 
Wheeler-Lea provision; the later bill containing the same provision as in 
the Sparkman bill. 

After hearings by the Antitrust Subcommittee of the Senate Judiciary 
Committee, the Sparkman bill was favorably reported to the Senate. but no 
further action was taken in the 85th Congress. 

In the 86th Congress, 1959, five bills were introduced. Apparently taking 
their cue from the fact that the Senate Judiciary Committee had approved the 
Sparkman approach, al] contained the same non-retroactive finality provision, 
S. 726, Senator Sparkman’s own bill, became law. 
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pounded by Nash-Finch in the course of its action below, 
the Commission now states: 


“Insofar as is known to the present members of the 
Commission or its counsel, the Federal Trade Com- 
mission at no time prior to the 85th Congress, “drafted, 
sponsored or proposed’’ Clayton Act finality legisla- 
tion containing a provision for application of the pro- 
visions thereof to orders entered prior to enactment 
substantially different from that contained in Section 
2 of H.R. 8682.” ‘Answer filed March 10, 1960.) 


Thus, Congress’s conscious rejection of the Commis- 
sion’s proposed retrospective language and the substitu- 
tion of Section 2 of Public Law 86-107, takes on critical 
and probably dispositive significance. Clearly these two 
distinct versions were intended to have different mean- 
ings. It must be assumed that with the proposed language 
of the Commission’s draft formally before it, the Con- 
gress adopted an entirely different standard, rejecting 
retrospective application of the statute to all pre-existing 
orders. and underscoring this plenary rejection by ensur- 
ing that even if the orders were still under review in 
appellate proceedings ‘‘initiated’’ prior to the date of 
enactment, the old statute would apply. 


Had Congress intended this statute to have the same 
retroactive effect on Clayton Act orders that Wheeler-Lea 
had on Federal Trade Commission Act orders, it would 
have used similar language, particularly where the new 
law’s slavish adherence in all other respects to Wheeler- 
Lea is noted. This conclusion is confirmed in the report 
of the House Judiciary Committee on S. 726 after it had 
passed the Senate. The bill, the report said, incorporated 
‘cin every instance where appropriate the precise language 
of the Wheeler-Lea Amendment.’’ And if there could be 
any doubt as to the intent of Congress in refusing to in- 
corporate this language of Wheeler-Lea. the House report 
added, without qualification, ‘‘Section 2 provides that the 
amendment made in Section 1 shall not apply to any pro- 
ceeding initiated before the date of enactment’’ (pp. ——). 
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C. The Commission‘s Interpretation Raises Substantial Constitutional 
Questions. 

The omission of any 60-day grace period in which ap- 
peals of pre-existing orders would be permitted, as was 
provided in Wheeler-Lea, strongly re-enforces the con- 
clusion that Congress did not intend the new law to be ap- 
plicable to any old orders, for such application woud raise 
substantial Constitutional questions. If the law is retro- 
spectively applicable to orders entered before enactment, 
then immediately upon signing of the bill by the President, 
all rights to review unappealed orders issued between 1914 
and 60 days prior to July 23, 1959, terminated. -Ap- 
parently recognizing that such an arbitrary denial would 
inspire constitutional doubts, the Commission sought ad- 
ministratively on July 28, 1960, in an official statement 
promulgated through the device of a Commission press re- 
lease, to grant a 60-day appeal period. But the statute 
does not so provide and a constitutional infirmity of this 
kind can hardly be cured by a FTC press release purport- 


ing to confer jurisdiction on the courts of appeals.’ 


7 The constitutional infirmities of the new Jaw are highlighted in an 
enigmatic Note in the February 1958 Harvard Law Review (pp. 797-800). 
The Review states: 


“‘Retrospective application of the amendment might, however, raise 
constitutional questions. The Constitution apparently requires that Clay- 
ton Act orders be judicially reviewable. Even though any order here 
involved was in fact appealable at any time up to the date of the amend- 
ment, is nonctheless arguable that failure to take advantage of this 
opportunity was justified by the expectation that the possibility of review 
would continue indefinitely, and hence that to cut off this expectation 
without definite warning would be a denial of the right to appeal. Thus 
the amendment could be analogized to a new statute of limitations 
cutting off accrued rights of action; it appears that such a statute could 
be unconstitutional.’* (Citing to Ochoa v. Hernandez, 230 U.S. 139 
(1913) ) 


Clearly disturbed by this conclusion, the author of the note retreats. He 
states: 


“This problem could be avoided, however, by interpreting the sixty-day 
period as commencing on the date of enactment. The FTC has adopted 


26 


Other constitutional questions are suggested as well. 
While Congress may constitutionally make procedural stat- 
utes retroactive where such intent clearly appears, it 
may not retroactively apply substantive changes to pre- 
existing law. Even if the time for filing a review petition 
were considered procedural in nature, Public Law 86-107 
in creating penalty liabilities of $5,000 per violation per 
day where none previously existed, surely amends the 
former statute in a fundamental, substantive manner. 
Moreover, the majority of outstanding unappealed Clay- 
ton Act orders under the former statute were entered by 
consent. The Supreme Court has repeatedly held that a 
consent order or decree is in the nature of a binding con- 
tract. Swift v. United States, 276 U.S. 311 (1928) ; Hughes 
v. United States, 342, 353 (1952). Inherent in the con- 
tractual rights accruing under such consent orders was 
the right to have a subsequent judicial review and defi- 
nition of the terms of the order and to have respondent’s 
liabilities thereunder judicially defined. A summary de- 
nial of this right of review, if the statute is to be held 
retroactively applicable, breaches this contractual scheme. 

As we have shown, supra, many cases hold that stat- 


this interpretation, and shortly after the passage of the amendment 
announced that there would be an additional sixty-day period in which 
to seek review of outstanding orders, with a resulting delay in finality. 
Although this ageney action is not in itself determinative, it seems likely 
that the courts will interpret the amendment to permit the four appeals 
instituted within this period. Furthermore, the FTC mailed to each party 
subject to an outstanding order notice of the sixty-day period of grace.’’ 


We are doubtful whether sound jurisprudence would permit the Federal 
Trade Commission to confer jurisdiction on the Courts where the Congress 
has notably failed to do so. This suggests a supremacy of administrative 
process over the judicial process which is not supported in the case law. 
Moreover, the ‘‘four appeals’’ (apparently referring to the three review 
petitions in this court and the Nash-Finch case below) were not filed under 
the authority of the Commission’s press release. 


Presumably the author arrives at this conclusion because of a fundamental 
error earlier in his exposition where he suggests that if the new law is not 
applicable to old orders, they are not subject to any law. As pointed out in 
footnote —, infra, the General Savings Statute ensures that the old law 
would be applicable to such orders. 
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utes are not to be construed to change the status of claims 
or liabilities existing under prior applicable law. This 
is particularly true when the amendatory legislation is 
punitive in nature. The retroactive application of such 
legislation clearly raises constitutional doubts as to its 
validity and the courts, wherever possible, will adopt a 
construction which avoids a ruling based upon constitu- 
tional considerations. 


We do not assert these Constitutional questions frivo- 
lously. Clearly they show the complex shape of this prob- 
lem, and the doubts which any retrospective application 
of the statute inspires. Nor can the Commission avoid 
these doubts by blandly asserting that any constitutional 
issue ‘‘is ill conceived.’’ (Brief, p. 10) These questions 
are realistic and substantial. 


D. The Commission’s Argument With Respect to “Retroactive 
Statutes” is Unresponsive to This Issue. 

At pages 8 to 10 of its brief, the Commission challenges 
the assertion in Schick’s brief that a decision on the merits 
“turns on the question of ‘retroactivity.’ ’? In substance, 
the Commission declares that its retroactive construc- 
tion of the statute is valid because Congress has authority 
to enact retroactive legislation. This argument is wholly 
irrelevant to the issue whether this statute is retroactive 
in its application. We do not contend—nor do we under- 
stand that Schick has contended—that Congress cannot 
enact appropriate retroactive legislation. However, if 
Congress is to do so, its intent must be clearly expressed 
in the statute. Neither the language of Public Law 86-107 
nor the legislative context in which it arose permits any 
such retrospective construction. 


Misconceiving as it does the issue before the Court, the 
Commission’s case citations are equally irrelevant. Piuma 
v. United States, 126 F. 2d 601 (9th Cir. 1942) cert. den. 
317 U.S. 637, in fact strongly supports Nash-Finch’s con- 
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tentions. There, subsequent to enactment of the Wheeler- 
Lea amendment, the Court of Appeals affirmed a civil pen- 
alty recovery for violation of a Federal Trade Commission 
Act order which was entered prior to Wheeler-Lea. As 
we have pointed out, Congress, in enacting the Wheeler-Lea 
Act, explicitly directed that the statute would be retro- 
spectively applicable to all old orders. This was clearly 
within its authority. Our basic contention here, however, 
is that Congress did not intend Public Law 86-107 to be 
retrospectively applicable and hence, in this respect, did 
not follow the model of Wheeler-Lea—although in all 
other material respects it did so. 


Similarly, Ritholz v. March, 70 App. D.C. 283, 105 F. 
2d 937 (D.C. Cir. 1939) has no bearing on this question. 
There a respondent before the Federal Trade Commission 
sought to void an administrative complaint which had been 
issued prior to enactment of the Wheeler-Lea amendment 
(although no order was entered prior to enactment) on 
grounds that the new <Act constituted a complete repeal 
of the old statute under which the complaint was issued. 
The Court rejected this argument. But significantly, since 
no order had been entered prior to enactment, no pre- 
existing liabilities accrued which arguably might have been 
affected by the amendment, as is clearly the case here. 


Once again, at the risk of unnecessary repetition, we 
state that the single issue before this Court is not whether 
Congress as authority to enact retrospective legislation— 
which it, of course, has—but whether it did so in this 
case. Both the language of the statute and the legislative 
history compel a negative conclusion.* 


* While we are doubtful that the Commission would seriously contend that 
if Public Law 86-107 is not applicable to orders entered prior to enactment, 
such orders would be immune from enforcement, this suggestion has been 
made elsewhere (sec footnote p. 2, supra) and we feel obliged briefly to respond 
to it. 

This concern seems wholly unfounded in view of the General Saving Statute, 
1 U.S.C. § 109 (1952), 61 Stat, 633, which insures the continued applicability 
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CONCLUSION 


The issue of retrospective application of Public Law 
86-107 is not properly before this Court. The Commission 
denies that it has been raised at all as an issue, and Schick 
concedes that its petition is moot unless the statute is 
held retrospectively applicable to its order. We ask that 
the Court accept these views and reject any consideration 
of the issue at this time. 


On the merits of the question, however, there can be no 
doubt that Congress did not intend the statute to be 
retrospective in its application. The statutory language 
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of the enforcement provisions of the old statute to pre-enactment orders. In 
relevant part, the statute provides: 


‘‘The repeal of any statute shall not have the effect to release or 
extinguish any penalty, forfeiture, or liability incurred under such 
statute, unless the repealing Act shall so expressly provide, and such 
statute shall be treated as still remaining in force for the purpose of 
sustaining any proper action or prosecution for the enforcement of 
such penalty, forfeiture, or liability.*’ 


In National Labor Relations Board v. National Garment Co., 166 F. 2d 
833 (8th Cir. 1948), cert. den. 334 U.S. 845 (1948), the Court of Appeals held 
that the inhibitions of an order of the National Labor Relations Board con- 
stituted a ‘‘liability’? within the meaning of 1 U.S.C. § 109; and this 
reasoning would apply with equal force to an order of the Federal Trade 
Commission. See also United States v. Carter, 171 F. 2d 530, 532 (5th Cir, 
1948). 

Clearly the penalties and liabilities aceruing to Nash-Finch under its 
1947 cease and desist order would be enforceable under the provisions 
of the Clayton Act in force at the time the order was entered. It is clear 
that the General Saving Statute applies equally to amendments as well as 
to repeals, See United States v. Taylor, 123 F. Supp. 920, 923 (S.D. N.Y. 
1954), aff'd 227 F. 2d 958, cert. den. 353 U.S. 961. 

Thus, the existence of the General Saving Statute provides an integrated 
scheme of statutory construction whereby prospective application will be 
given to repealing or amendatory legislation and prior liabilities accruing 
under a former Act will be continued in force pursuant to the saving statute. 
See D. C. Transit System, Inc. v. Guy W. Pearson, Collector of Taxes, et al., 
147 F. Supp. 18, 23 (D. D. C. 1957). 

Moreover, this conclusion is supported by the express language of the 
statute. If our premise is sound that Congress’s purpose in Section 2 was 
to insure that orders pending in review proceedings be treated the same 
as all other old orders, then the provision that ‘‘each such proceeding shall 
be governed by the provisions of [former Section 11]’’ applies with equal 
force to all classes of old orders. 
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does not reasonably permit such a construction, and this 
conclusion is re-einforced by the legislative history. More- 
over, if the Commission’s interpretation of the Act’s appli- 
cability to all old orders except those in which Court review 
proceedings were instituted prior to enactment is sustained, 
it can only result in widespread hardship and inequity to 
hundreds of Clayton Act respondents without contervail- 
ing purpose in public policy. As pointed out in Schick’s 
brief (p. 19), the Commission’s interpretation would per- 
mit imposition of $5,000 per day penalties upon respond- 
ents to orders not reviewed by the Courts but would ex- 
empt from the same penalties respondents to orders that 
had been reviewed. But the great majority of pre-enact- 
ment Clayton Act orders were entered upon consent by 
respondents sincerely seeking to cooperate with the Fed- 
eral Trade Commission in its administration of the law. 
Many of these were small concerns unable to suffer the 
heavy cost of extended litigation. In contrast, those orders 
which were reviewed often involved larger concerns which 


were able to absorb the costs of litigation before the Com- 
mission and the Courts. Surely, Congress could not have 
intended to penalize the great bulk of compliant Clayton 
Act respondents and to reward the litigious few. 


We ask, therefore, in the alternative that if this Court 
is to pass upon the question, it hold that Public Law 86- 
107 is not retrospectively applicable to any Clayton Act 
order entered prior to the date of enactment, whether or 
not reviewed in the Courts. 


Respectfully submitted, 


Epwarp F. Howrey Ebuverd A. We 


Howrey, Srmoy, Baker & Murcuison 
1707 H Street, N. W. 
Washington 6, D. C. 
Attorneys for Nash-Finch Co. 
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PETITION TO REVIEW AND SET ASIDE ORDERS OF 
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REPLY BRIEF FOR PETITIONERS 


Respondent, Federal Trade Commission, has consist- 
ently, throughout its brief, mistaken or misconstrued peti- 
tioners’ position. It unnecessarily opposes arguments 
which petitioners have not made, and skims over the core 
of the issue before the Court. 


It is conceded that since November 3, 1958, there has 
been outstanding against petitioners a cease and desist 
order under the Clayton Act, consented to by petitioners. 
This order may have been valid when issued; it may 
be valid now. No one disputes that Public Law 86-107, 
approved by the President on July 23, 1959, amended the 
enforcement provisions of the Clayton Act to provide ‘‘for 
the more expeditious enforcement of cease and desist orders 
issued thereunder.’’ 


Petitioners contend that: 


(1) Valid though the consent order of November 3, 
1958, may be, the later adoption of amendments to the 


enforcement procedure, if applied to the order, constitutes 
a change in conditions of law and fact existing at the time 
of the consent sufficient to warrant a reopening and modi- 
fication of the order; and 


(2) This Court, in the exercise of its equity powers, 
has jurisdiction to set aside or modify a valid consent order 
where justified by such changed conditions, or to issue ap- 
propriate instructions to the Commission for that purpose. 


Respondent, on its part, consistently maintains that: 


(1) Petitioners attack the validity of the order, which 
they do not; and 


(2) Where an order is issued on consent, this Court 
lacks jurisdiction to set aside or modify it. 


I 
The “Validity” Issue. 


The pervasive distortion which attributes to petitioners 
a non-existent attack on the validity of the consent order is 
introduced in the ‘‘Preliminary Statement,’’ where re- 
spondent states (Resp. Br. 10): 


‘‘There is no dispute over the facts. Although 
petitioners assert (Br. p. 11) that they are not here 
attacking the validity of the consent order, in reality 
they are, for they ask that it be set aside or modi- 
fied.’’ 


We are unable to understand why a petition that is 
clearly grounded on changed conditions of fact and law 
must be construed instead as a petition that asserts ‘‘in- 
validity’? merely because it seeks to have the order set 
aside or modified by Court or Commission. We might ask 
what other remedy petitioners could have sought to relieve 
them from changed conditions? 


Respondent begs the question further by asserting 
(Resp. Br. 10), still as an undisputed ‘‘fact,’’ that ‘‘[iJf 
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the consent order is valic , then plainly the relief 
prayed cannot be granted.’’? Again we submit that changed 
conditions of law and fact may be, and often are, the 
grounds for setting aside or modifying a pertectly valid 
order.? 


Proceeding on the assumption that an assertion, if re- 
peated, becomes a fact over which ‘‘there is no dispute,’’ 
respondent thereafter parades across its brief its answer 
to a phantom argument. 


a. Under Point I, dealing with the merits of petitioners’ 
case, the Commission states (Resp. Br. 14) that petitioners’ 


“‘prayer for relief seems to be premised on the idea 
that should this case he restored to its posture before 
the consent settlement, they would, as a matter of 
law, be able to secure a narrower order than the 
outstanding one.’’ 


Here, as repeatedly in the following pages, the Commission 
suggests (Resp. Br. 14, 17, 18) that a basic ‘‘assumption”’ 
of the petition is that Public Law 86-107 deprived the Com- 
mission of power to issue the sweeping kind of cease and 
desist order now outstanding. The ‘‘validity’’ of this 
type of order is thereby posed as an issue of central im- 
portance. Without conceding the correctness of the Commis- 


1In an attempt to suggest that petitioners have here requested 
relief inconsistent from that which they requested from the Com- 
mission, respondent wrenches from context a phase from petitioners’ 
brief wherein petitioners are said to request this Court “ ‘itself to 
reopen the consent order and set it aside or modify it’” (Resp. Br. 
11). The quoted phrase, in context, reads as follows (Br. 21): 
“Whether this Court wishes itself to reopen the consent 
order and set it aside or modify it, or whether this Court prefers 
to remand the case to the Commission with appropriate direc- 
tions, is not of consequence to the petitioners. Petitioners only 
ask to be permitted to work toward a cease and desist order 
more consistent with the drastic change in statutory context that 
has taken place since the time of consent.” 


Petitioners’ brief is thus perfectly consistent with petitioners’ 
original motion before the Commission: both look toward modifica- 
tion of the order in the light of new circumstances. 
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sion’s lengthy defense of the ‘‘validity’’ of the order, we 
must protest once more that it is beside the point. We do 
not here assert the invalidity of the order. We assert only 
that fairness requires a reexamination where former statu- 
tory protections, available when consent was given, dis- 
appear. 


b. The Commission’s jurisdictional arguments under 
Point II of its brief once more assume that Schick is breach- 
ing the consent agreement by challenging the validity of 
the consent order. This misconception of the nature of the 
instant petition perhaps explains the fact that the five cases 
relied upon on pages 18-21 all involve court rejection of 
attacks on the validity of consent decrees, rather than 
attempts to modify decrees in the light of changed condi- 
tions." 


ce. The Commission argues, under Point III, that to 
permit an appeal from a denial of a motion to set aside a 
consent order would destroy the ‘‘concept of finality of 


Clayton Act orders’’ (Resp. Br. 24). Once more the Com- 
mission’s phantom argument on validity obfuscates the 
issues. The finality principle may well bar appeal of the 
denial of a motion which, by attacking the validity of a 
Clayton Act consent order, seeks to relitigate the issues 
foreclosed by consent. But where, as here, the motion in- 
vites the Commission’s attention to new circumstances re- 
quiring modification of a prospective decree, the finality 
concept is inapplicable. A consent decree ‘‘is to be read 
as directed toward events as they then were. It [is] not an 


2 The Commission does seek to infuse a broader meaning into 
the language of the first Swift case (Resp. Br. 19, footnote) by 
asserting that the Supreme Court made a statement “to the effect 
that” consent decrees are reviewable on appeal “only” on grounds 
of lack of consent, fraud, or lack of jurisdiction. The “only” is the 
Commission’s word, not the Court’s. Since the Court was concerned 
only with an attack on the validity of a decree, it did not purport to 
list the grounds for review of a consent order in an appeal not 
based on validity. Swift and Co. v. United States, 276 U. S. 311 
(1928). 


abandonment of the right to exact revision in the future, if 
revision should become necessary in adaption to events 
to be.”? United States v. Swift and Co., 286 U. S. 106, 115 
(1932). When a consenting party, by appealing the denial 
of a motion for modification, exercises a ‘‘right to exact 
revision’? which he has possessed all along, his exercise 
of that right cannot disturb finality. 


II 
The Changed Circumstances. 


Interrupting briefly its preoccupation with the spurious 
‘‘validity’’ issue, the Commission turns to the real issue: 
the elimination of the statutory protections that made it 
reasonable for Schick to consent to a sweeping order. The 
Commission states (Resp. Br. 17) that the previous en- 
forcement procedure 


‘did not afford the ‘judicial guidance’ system, the 
‘judicial clarification,’ or the ‘protection’ and ‘warn- 
ing’ which petitioners attribute to it.’? (Respond- 
ent’s emphasis.) 


Despite the impression given by first reading of this 
sentence, the Commission does not, and could not, deny that 
pre-amended Section 11 gave clarification and protection. 
The Commission denies only that the previous statute af- 
forded that degree of clarification and protection which it 
claims ‘‘petitioners attribute to it.”’ Going further, re- 
spondent claims (Resp. Br. 12), that petitioners’ argument 
‘implies that any questionable practices falling within the 
scope of the order would be subject to ‘advance judicial 
clarification’ * * *.’? (Emphasis supplied.) 


Having imputed to petitioners a position the petitioners 
simply did not take, the position that prior law provided a 
permanent source of guidance on all questions, respondent 
proceeds to buffet this strawman. It points out that only 


those practices challenged in a single enforcement proceed- 
ing would be clarified in advance of contempt proceedings, 
and that contempt proceedings might involve aspects of 
compliance not previously clarified. 


Petitioners, of course, have never asserted anything to 
the contrary. We have maintained and do maintain, how- 
ever, that such an opportunity for clarification nonetheless 
constituted an important protection for the company carry- 
ing on business under a blanket cease and desist order. 


Respondent's brief assumes a clarity and precision for 
the Clayton Act which, as we have shown, it does not have, 
and ignores the realities of business life. Where a company 
is subject to a sweeping cease and desist order, it needs no 
legal clarification as to trivial aspects of its business opera- 
tions or as to practices that constitute clearcut violations. 
For one thing, it would be quite unrealistic to assume that the 
Commission would start an enforcement proceeding on the 
basis of some incidental and transitory violation caused by a 
minor aspect of a company’s practices. Moreover, it would 
be equally absurd to assume that any company, informed by 
the Commission that its practices did not comply with the 
Commission’s order, would force the Commission to start 
enforcement proceedings against it unless the practices in- 
volved (i) were of central importance to its operations and 
(ii) were not clearcut violations, i.e., were in borderland 
areas of interpretation of the Clayton Act and the cease and 
desist order. The company does, however, need clarification 
relating to business practices which meet both these descrip- 
tions. Clarification of this type, rather than clarification 
limited to some unimportant or obvious compliance diffi- 
culty, is what the former enforcement system provided. 


To be sure, when the Commission seeks enforcement it 
does not necessarily assail every business practice which is 
important enough and questionable enough to be an appro- 
priate subject for clarification. Yet we doubt that there 


would be very many separate kinds of practices meeting both 
the foregoing tests in force in any one company at any one 
time. The prior enforcement system, in most cases, would 
therefore provide a company with adequate clarification 
regarding any practices implemented prior to the time of 
enforcement. Practices adopted in later years could not 
be clarified in this way, but they could at least be evaluated 
in the light of the lessons learned during the earlier enforce- 
ment proceedings. 


In sum, the previous system afforded significant and 
valuable, if not complete, protection—protection totally re- 
moved by Public Law 86-107. 


III 
The Second Swift Case. 


The Commission finds the second Swift ease * (Br. 21-23) 
inapplicable because it concerns only the ‘‘power of an 
issuing tribunal to modify its own consent decree on the 
basis of changed conditions of fact or law’’ (Resp. Br. 22). 
While the Supreme Court in that case did have before it 
a decree modified by the issuing tribunal, its conclusions 
concerning the modification of injunctive decrees express 
a broader principle than the restrictive meaning the Com- 
mission finds. The Court stated that 


«4 continuing decree of injunction directed to events 
to come is subject always to adaptation as events 
may shape the need’’, 286 U. S. at 114, 


and further, that 


“‘The result is all one whether the decree has been 
entered after litigation or by consent.”’ Ibid. 


The principle enunciated—that consent orders and non- 
consent orders are equally adaptable to modification in the 


3 United States v. Swift and Co., 286 U. S. 106 (1932). 
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light of new circumstances—is just as applicable to the 
power of a Court of Appeals on review as it is to the power 
of an issuing court or agency; at whatever level a request 
for modification on grounds of changed conditions is con- 
sidered, the meaning of the second Swift case is that non- 
consent and consent orders must receive like treatment. 
A non-consent order can be reviewed by a Court of Appeals 
on grounds of changed conditions, New Standard Publish- 
ing Co. v. Federal Trade Commission, 194 F. 2d 181, 183 
(4th Cir. 1952), and the Commission does not argue other- 
wise. Since a non-consent order is reviewable in this Court 
for changed conditions, the second Swift case makes it 
clear that consent orders are equally reviewable on the 
same grounds. We know of no possible reason that could 
justify different treatment. The Commission’s brief sug- 
gests none. 


IV 


The Request for Enforcement. 


The Commission’s prayer (Resp. Br. 27) asks the Court 
either (a) to dismiss the petition or (b) to affirm the cease 
and desist order and to order enforcement. The Commis- 
sion cites in support of its praver for enforcement the lan- 
guage of Section 11(¢) of the Clayton Act, as amended by 
Public Law 86-107, which in effect eliminates the require- 
ment of the Ruberoid* case that an enforcement order be 
preceded by a showing of violation. If Public Law 86-107 
is not applicable to the cease and desist order outstanding 
against petitioners, then enforcement of the order may not 
be granted under the authority of Public Law 86-107. But 
if Public Law 86-107 is applicable to the outstanding order, 
then the fact that Court of Appeals contempt penalties— 
as well as the $5000-a-day penalties provided by Public 


4 Federal Trade Commission v. Ruberoid Co., 343 U. S. 470 
(1952). 
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Law 86-107—can now be imposed without the possibility 
of advance judicial clarification further illustrates the man- 
ner in which Publie Law 86-107 has stripped away the statu- 
tory protections which were available to petitioners at the 
time of consent. 


CONCLUSION 


For the reasons set ferth above, petitioners urge 
that the petition be granted. 


Respectfully submitted, 


Carotys E. AGGER, 
1614 Eye Street, N.W., 
Washington, D. C., 
Attorney for Petitioners. 


Of Counsel: 
Ricuarp H. Pavt, 
Joun G. Suwon, 
Pavt, Weiss, R1rKinp, WHARTON 
& GaRRISON, 
New York, N. Y. 


March 7, 1960. 
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IN THE 
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For the District of Columbia 
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Petitioners, 
v. 


FEDERAL TRADE COMMISSION, 
Respondent. 


PETITION TO REVIEW AND SET ASIDE ORDERS 
OF THE FEDERAL TRADE COMMISSION 


Complaint Issued by Federal Trade Commission, 
September 24, 1957 


UNITED STATES OF AMERICA 


Berore FeperaL Trape Commission 


SS UU En) 
In the Matter 


of 


Scuicx Incorporatep and Scuicx Service, Inc. 


Docket No. 6892 
——— 7? 


The Federal Trade Commission, having reason to believe 
that Schick Incorporated and Schick Service, Inc., have 
violated, and are now violating, the provisions of sub-section 
(a) and that Schick Incorporated has violated, and is now 
violating, the provisions of sub-sections (d) and (e) of 
Section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act (U.S. C. Title 15, Section 13), and that Schick 
Incorporated and Schick Service, Inc., have been, and are 
now, using unfair methods of competition and unfair and 
deceptive acts and practices in commerce in violation of 
Section 5 of the Federal Trade Commission Act (U. S. C. 
Title 15, Section 45), and it appearing to the Commission 
that a proceeding by it in respect thereof would be to the 
public interest the Commission hereby issues its complaint 
charging as follows: 


Count I 


Charging violation of sub-section (a) of Section 2 of the 
Clayton Act, as amended, the Commission alleges: 

Paragraph One: Respondents named herein are Schick 
Incorporated and Schick Service, Inc. 
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Respondents are corporations organized and existing 
under and by virtue of the laws of the State of Delaware. 
Respondents’ principal offices and place of business are lo- 
cated at 216 Greenfield Road, Lancaster, Pennsylvania. 

Paragraph Two: Respondent Schick Incorporated is a 
major producer and seller of electric shavers in the United 
States, which it manufactures at its factory located at 
Lancaster, Pennsylvania, and sells under the trade name 
““Schick”’. 

Paragraph Three: Respondent Schick Service, Inc., is 
a wholly owned subsidiary of respondent Schick Incorpo- 
rated, by which it is controlled and dominated. Said re- 
spondent is an instrumentality of its parent, and to all 
intents and purposes is operated as a division or depart- 
ment of respondent Schick Incorporated. 

Respondent Schick Service, Inc., is engaged in the busi- 
ness of servicing and repairing electric shavers manufac- 
tured by respondent Schick Incorporated. Said respond- 
ent sells electric shavers which it obtains from its parent, 
respondent Schick Incorporated, and repair parts, replace- 
ment parts, and accessories therefor. Respondent Schick 
Service, Inc., maintains it headquarters on the premises oc- 
cupied by its parent company, respondent Schick Incor- 
porated, at Lancaster, Pennsylvania, and maintains about 
65 service branches located in principal cities of the United 
States. 

The consolidated net sales of respondent Schick Incorpo- 
rated and its wholly owned subsidiaries, including respond- 
ent Sehick Service, Inc., for the year 1956 amounted to 
$27,512,830. 

Paragraph Four: Respondents Schick Incorporated and 
Schick Service, Inc., sell electric shavers of like grade and 
quality to a large number of purchasers located throughout 
the United States for use, consumption, or resale therein. 
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Electrie shavers sold by respondents to such purchasers 
are shipped either from the factory of respondent Schick 
Incorporated at Lancaster, Pennsylvania, from the stores 
of respondent Schick Service, Inc. or from points of 
storage located throughout the United States where such 
shavers may be temporarily stored or kept in anticipation 
of sale and shipment. 

Paragraph Five: In the course and conduct of their 
business respondents are now and for many years past have 
been shipping ‘‘Schick”’ electric shavers from the state or 
states where such products are manufactured, kept, or 
stored to customers located in other states and in the Dis- 
trict of Columbia in a constant current of commerce, as 
‘‘eommerce”’ is defined in the Clayton Act, as amended. 

Paragraph Six: In the course and conduct of their 
business in commerce respondents have been and are now 
in competition with persons, firms, and other corporations 
likewise engaged in the manufacture, sale, and distribution 
in commerce of electric shavers and related products. 
Many of respondents’ purchasers are in competition with 
one another at their respective levels of trade. 

Respondents sell ‘‘Schick’”’ electric shavers to whole- 
salers, retailers, and consumers. Sales are made to whole- 
salers, retail chain stores, large department stores, mail 
order houses, and a number of other retail outlets direct 
from the factory of respondent Schick Incorporated at 
Lancaster, Pennsylvania. Other sales are made to retailers 
and consumers from the various stores and shops of re- 
spondent Schick Service, Inc. 

The wholesaler-purchasers of respondent Schick Incor- 
porated resell Schick electric shavers to retailers. It is 
alleged that such retailers are purchasers of respondent 
Schick Incorporated within the meaning of the Clayton 
Act, as amended. As illustrative of such relationship, 
respondent Schick Incorporated recognizes retailers buy- 
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ing through its wholesaler-purchasers by personally solicit- 
ing them through its own sales force, by drop shipping 
shavers to them ordered by wholesalers, by making effective 
its price policies and schedules as applied to its wholesaler- 
purchasers and their retailer-customers wherever the same 
are legal, and by dealing directly with such retail customers 
with respect to its advertising programs promoting the 
sale of ‘‘Schick’’ shavers and accessories. 

Many of the direct purchasers of respondent Schick 
Incorporated who purchase said respondent’s electric 
shavers represent themselves to said respondent as being 
wholesalers, and are granted wholesaler’s discounts when 
in truth and in fact said purchasers are retailers and not 
wholesalers, and are therefore competing purchasers with 
said respondent’s indirect retailer-purchasers and with 
direct buying retailer-purchasers of respondent Schick Ser- 
vice, Inc., as hereinbefore described. In many instances 
this is accomplished by the use of dummy or fictitious buy- 
ing devices or instrumentalities often in the form of com- 
monly owned or controlled corporations, subsidiaries, in- 
strumentalities, or affiliates of large retail chains repre- 
senting themselves to said respondent as doing a legitimate 
wholesale business, when in truth and in fact their only 
business is to buy at wholesale for the particular retail 
chain with which they are so affiliated and identified. 

Paragraph Seven: In the course and conduct of its 
business in commerce, respondent Schick Incorporated has 
discriminated in price in the sale of ‘‘Schick’’ electric 
shavers by selling such shavers of like grade and quality 
at different prices to different and competing purchasers. 

Illustrative of such sales at discriminatory prices are 
the following pricing practices of said respondent: 

During the year 1956 respondent Schick Incorporated 
sold electric shavers to its direct retailer-purchasers at 
discounts of 49% and 50% from list and to competing 
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indirect retailer-purchasers who bought through whole- 
salers at discounts of about 40% from list. Wholesalers 
were sold at list less 50%. Beginning in January 1957 
said respondent sold electric shavers to its direct retailer- 
customers at discounts from list of approximately 48%, 
and to competing indirect retailer-purchasers who bought 
through wholesalers at discounts from list substantially less 
than the 48% granted to competing direct-retailer pur- 
chasers. The price to wholesalers was list less 48%. 


Paragraph Eight: Both respondent Schick Incorpo- 
rated and Schick Service, Inc., have discriminated in price 
in the sale of electric shavers between retail dealer-pur- 
chasers buying from the various service stores and shops 
operated by respondent Schick Service, Inc., at 35 to 40% 
from list, and direct retail competing dealer-purchasers 
buying electric shavers of like grade and quality from the 


factory of respondent Schick Incorporated at 49% and 
50% from list. 


Paragraph Nine: The effect of said discriminations 
in price by respondents in the sale of ‘‘Schick’’ electric 
shavers has been or may be to lessen, injure, destroy, or 
prevent competition: 


1. Between respondents and their competitors in the 
manufacture, sale, and distribution of electric 
shavers. 


. Between direct buying purchasers of respondent 
Schick Incorporated who are retailers in fact and 
competing indirect buying retailers of said respond- 
ent who purchase through wholesalers. 


. Between direct buying purchasers of respondent 
Schick Incorporated who are retailers in fact and 
competing retailer purchasers buying from the stores 
and shops of Schick Service, Inc. 


8 


Complaint Issued by Federal Trade Commission, 
September 24, 1957 


Paragraph Ten: The discriminations in price as herein 
alleged are in violation of sub-section (a) of Section 2 of 
the Clayton Act, as amended by the Robinson-Patman Act. 


Count II 


Charging violation of sub-section (d) of Section 2 of 
the Clayton Act as amended: 


Paragraph Eleven: Paragraphs One through Six of 
Count I hereof are hereby set forth by reference and made 
a part of this count as fully and with the same effect as 
if quoted here verbatim. 


Paragraph Twelve: In the course and conduct of its 
business in commerce as aforesaid, respondent Schick 
Incorporated has paid or authorized payment of money, 
goods, or other things of value to or for the benefit of some 
of its direct and indirect customers as compensation in 
consideration for services or facilities furnished or agreed 
to be furnished by or through such customers in connection 
with the handling, sale, or offering for sale of respond- 
ent’s electric shavers and respondent has not made or 
contracted to make such payments, allowances, or consid- 
eration available on proportionally equal terms to all of 
its other direct and indirect customers competing in the 
sale and distribution of such electric shavers. 

As illustrative of such practices respondent has: 


(1) paid advertising or other allowances in varying 
amounts to some customers, direct and indirect, but has 
not done so or offered to do so in any amount to other 
direct and indirect competing customers; 


(2) in paying such advertising and other allowances, 
has done so to competing direct and indirect customers in 
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amounts not equal to the same percentage of such com- 
peting direct and indirect customer’s net purchases and 
not proportionally equal by any other test; and did not 
offer or otherwise accord or make available such allowances 
to all such competing direct and indirect customers in 
amounts equal to the largest of such percentages, or pro- 
portionally equal by any other test. 

Such allowances in most instances are determined by 
individual selections or negotiations by or between re- 
spondent and its direct and indirect retail customers. 


Paragraph Thirteen: The acts and practices as alleged 
in Paragraphs Eleven and Twelve above are in violation 
of sub-section (ad) of Section 2 of the aforesaid Clayton 
Act, as amended. 


Count III 


Charging violation of sub-section (e) of Section 2 of 
the Clayton Act, as amended: 


Paragraph Fourteen: Paragraphs One through Six 
of Count I hereof are hereby set forth by reference and 
made a part of this count as fully and with the same effect 
as if quoted here verbatim. 


Paragraph Fifteen: In the course and conduct of its 
business in commerce, respondent Schick Incorporated has 
discriminated in favor of many of its purchasers, both 
direct and indirect, and against other of its competing 
purchasers, both direct and indirect, buying Schick electric 
shavers for resale by contracting to furnish or furnishing 
or by contributing to the furnishing to such favored com- 
peting purchasers services or facilities connected with the 
handling, sale, or offering for sale of such commodities so 
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purchased upon terms not accorded to said non-favored 
competing purchasers, both direct and indirect on propor- 
tionally equal terms. 

As illustrative of such practices, respondent has fur- 
nished certain of its direct and indirect retail customers 
a demonstrator or demonstrators for week ends or other 
periods of time for the purpose of giving free shaves and 
demonstrations of Schick electric shavers to prospective 
customers, and to repair Schick shavers brought into said 
favored retailer-purchaser’s stores by customers and to 
give such shavers a free cleaning, while not according 
such demonstrator and other services to all other direct 
and indirect competing purchasers on proportionally equal 
terms. 


Paragraph Sixteen: The acts and practices as alleged 
in Paragraphs Fourteen and Fifteen above are in violation 
of sub-section (e) of Section 2 of the aforesaid Clayton 
Act as amended. 


Count IV 


Charging violation of Section 5 of the Federal Trade 
Commission Act, the Commission alleges: 


Paragraph Seventeen: Paragraphs One through Four 
of Count I are hereby set forth by reference and made a 
part of this count as fully and with the same effect as if 
set forth herein verbatim. 


Paragraph Eighteen: In the course and conduct of 
their business respondents are now and for many years 
past have been shipping ‘‘Schick’’ electric shavers from the 
state or states where such products are manufactured, 
kept, or stored to customers located in other states and 
in the District of Columbia in a constant current of com- 
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merce, as ‘‘commerce’’ is defined in the Federal Trade 
Commission Act. 


Paragraph Nineteen: In the course and conduct of 
their said business in commerce, respondents have been and 
are now in competition with persons, firms, and other 
corporations likewise engaged in the manufacture, sale, 
and distribution in commerce of electric shavers and re- 
lated products. Respondent Schick Incorporated sells its 
electric shavers and accessories therefor primarily through 
approximately 1,000 wholesale distributors or jobbers, 
principally electrical, drug, jewelry, and hardware dis- 
tributors. In addition, said respondent sells said products 
direct to approximately 250 retail accounts, principally 
larger department stores, credit jewelers, chain stores, 
mail order houses, and certain other retail outlets. Re- 
spondent Schick Service, Inc., sells Schick shavers in its 
various stores and service shops to retail dealers and con- 
sumers. 

Many of the wholesale distributors to whom respondent 
Schick Incorporated sells ‘‘Schick’’ electric shavers and 
related products were, and are, in competition, some in 
commerce, with each other and with said respondents Schick 
Incorporated and Schick Service, Inc., which sell to retail 
dealers in competition with said wholesale distributors. 
Many of the retail dealers to whom respondent Schick In- 
corporated and respondent Schick Service, Ince., sell 
‘‘Schick’’ electric shavers were and are in competition, 
some in commerce, with each other and with respondent 
Schick Service, Inc., in the resale of ‘‘Schick’’ electric 
shavers to consumers. 


Paragraph Twenty: Respondent Schick Incorporated 
has entered into contracts and agreements with a sub- 
stantial number of its wholesale distributors or jobbers 
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whereby it has fixed and maintained, and now fixes and 
maintains, minimum resale prices at which such wholesale 
distributors or jobbers shall sell respondent’s electric 
shavers to retail dealers with the further provision that 
said wholesale distributors or jobbers will sell at wholesale 
only and will not sell any Schick product to consumers for 
use. 

Respondent Schick Incorporated has also entered into 
contracts and agreements with many of its retail dealers 
both direct and indirect to whom respondents Schick In- 
corporated and Schick Service, Inc., or wholesale dis- 
tributors or jobbers sell Schick electric shavers, whereby 
respondent Schick Incorporated has fixed and maintained 
and now fixes and maintains the minimum prices at which 
such retail dealers shall resell said shavers to the public. 

Respondent Schick Incorporated has compelled many 
of its retail dealers, both direct and indirect, who offer for 
sale and sell Schick electric shavers, and who have not 
entered into any contracts or agreements with respondent 
regarding resale prices, to observe the minimum resale 
prices fixed by respondent for said shavers. 

Said respondent has and does now further maintain 
the observance of the fixed resale prices of its electric 
shavers and related products by prohibiting in connection 
with the resale thereof the offering or giving of any article 
of value, or the offering or making of any other concession 
or privilege which has the practical result of reducing the 
selling price of such products below the minimum resale 
price fixed by respondent. 


Paragraph Twenty-one: The said products for which 
respondent Schick Incorporated has fixed and maintained 
and now fixes and maintains the prices at which same are 
to be resold by both wholesale distributors or jobbers and 
retail stores, have been and are now sold by respondent 
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Schick Incorporated and Schick Service, Inc., in com- 
petition with said wholesale distributors or jobbers which 
are the customers of Schick Incorporated and sold by re- 
spondent Schick Service, Inc., in competition with retail 
stores which are customers of both respondents Schick 
Incorporated and Schick Service, Inc. 


Paragraph Twenty-two: The contracts and agreements 
entered into by respondent Schick Incorporated with both 
its wholesale distributor or jobber customers and its 
retail dealer customers, both direct and indirect, whereby 
it fixes and maintains the resale prices of its electric 
shavers and related products, including such products sold 
by and through respondent Schick Service, Inc., are illegal 
in that many of the said wholesale distributors or jobbers 
are in competition with respondents Schick Incorporated 
and Schick Service, Inc., in the sale of Schick products to 
retailers and are further illegal in that some of said retail 
dealers are in competition with respondent Schick Service, 
Tne., in the resale of Schick shavers and accessories to 
consumers. 


Paragraph Twenty-three: The acts, practices, methods, 
and agreements of respondents, as hereinabove alleged 
and described, are all to the prejudice of the public, have a 
dangerous tendency to unduly hinder competition and 
create a monopoly in respondents in the sale of electric 
shavers, and constitute unfair methods of competition and 
unfair acts and practices in commerce within the intent 
and meaning of Section 5 of the Federal Trade Commission 
Act. 


Paragraph Twenty-four: Charging further violations 
of the Federal Trade Commission Act, it is alleged that 
for many years past respondent Schick Incorporated has 
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manufactured and sold electric shavers formen. Some time 
prior to January 14, 1957, said respondent designed and 
manufactured a Schick shaver for use by women, commonly 
referred to as ‘‘Lady Schick’’. 

On or about January 14, 1957, through the use of state- 
ments and representations appearing in advertisements 
in newspapers, magazines, circulars, price lists, and in 
commercial announcements to the public made over radio 
and television, respondent Schick Incorporated represented 
that with the purchase of a man’s shaver known as the 
“Schick 25’? there would be given free to the customer a 
‘‘Lady Schick’’. Such representations and statements were 
broadcast and disseminated to the public under the slogan 
““BUY HIS—GET HER’s FREE’’. A certificate was contained 
in the cartons of Schick 25’s shipped from respondent’s 
factory after the effective date of the offer, entitling the 
purchaser to a Lady Schick shaver which would be sent by 
respondent to the purchaser from its factory in Lancaster, 
Pennsylvania, upon receipt of the certificate. It was re- 
quired by respondent that this certificate be sent to its 
factory in order for the purchaser to be entitled to receive 
a ‘‘Lady Schick’’ shaver. 

Respondent, as alleged, inaugurated and put into effect 
this ‘Lucky Lady Special Offer’? on or about January 
14, 1957, which was to expire on April 30, 1957, but it was 
continued until on or about May 15, 1957. Shortly there- 
after respondent came out with a new model of the Schick 
25 for men. Prior to the beginning of this so-called special 
offer the fair trade retail price of the Schick 25 was $29.50 
and at such price respondent permitted a trade-in-allow- 
ance of $7.50 on an old shaver, thus reducing the net price 
to $22.00. During the period of time that the so-called 
‘Lucky Lady Special Offer’? was in effect the fair trade 
price of the Schick 25 remained at $29.50 but on any sale 


15 


Complaint Issued by Federal Trade Commission, 
September 24, 1957 


of a Schick 25 which contained the ‘‘Lucky Lady Special 
Offer Certificate’’ no trade in allowance was permitted. In 
other words, if a purchaser desired to get the $7.50 trade in 
allowance on the purchase of a Schick 25 during the period 
of this so-called special offer, he could obtain the allowance 
on a single purchase of a Schick 25 at the fair trade price 
of $29.50, but he could not receive the ‘‘Lucky Lady”’ cer- 
tificate on these terms. 

At about the time of the making of this offer by respond- 
ent on January 14, 1957, respondent increased the price of 
its Schick 25 shavers to wholesalers, which in turn increased 
their price to retailers. While respondent did not increase 
the fair trade price of retailers to consumers theretofore 
tixed by respondent, in states where fair trade agreements 
were legal, in the District of Columbia where ‘‘Fair Trade’’ 


is not in force, the effect of respondent’s price increase was 
to cause retailers to increase the price of Schick 25’s to 
consumer purchasers during the duration of the ‘‘Lucky 
Lady’’ offer. Shortly after the expiration of the Lucky 
Lady Special Offer and just prior to the marketing of its 
new model Schick 25, respondent sharply reduced the whole- 
sale, retail, and consumer prices of Schick 25’s then in stock. 


Paragraph Twenty-five: It is alleged that the state- 
ments, representations, and advertisements hereinabove 
referred to in Paragraph Twenty-four were false, mislead- 
ing, and deceptive for the reason that the Lady Schick 
shaver represented by respondent to be free with the pur- 
chase of a Schick 25 was not in truth and in fact free. This 
is by reason of the fact that respondent’s refusal to accept 
a trade-in in those instances where a Schick 25 was pur- 
chased with the ‘‘Lucky Lady Special Offer Certificate’’ 
was in effect an increase in the price of the Schick 25, 
thereby rendering the advertised offer to the consumer to 
get a Lady Schick free both false and misleading; also by 
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reason of the fact that respondent’s increase in the price 
of its Schick 25 to its wholesalers and dealers during the 
period of this offer had the effect of requiring the retail 
dealers to charge more for the Schick 25 in places, including 
the District of Columbia, where fair trade is not in force 
and effect. 

Respondent Schick Service, Inc., was a party to the pro- 
motional plan as hereinbefore alleged by selling to the 
consuming public many Schick shavers with the ‘‘Lucky 
Lady Certificates’? attached under the terms and condi- 
tions imposed by respondent Schick Incorporated. 


Paragraph Twenty-six: The use by respondents of the 
aforesaid false, misleading, and deceptive statements, 
representations, and advertising has had and now has the 
capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and 
advertising were and are true, and into the purchase of a 
substantial number of said electric shavers because of said 
erroneous and mistaken belief. As a result thereof, trade 
has been unfairly diverted to respondent Schick Incorpo- 
rated and to respondent Schick Service, Inc., from their 
competitors and injury has thereby been done to competi- 
tion in commerce. 


Paragraph Twenty-seven: The aforesaid acts and prac- 
tices of respondents as herein alleged in Paragraphs 24 to 
26, inclusive, are all to the prejudice and injury of the 
public and of respondents’ competitors and constitute un- 
fair and deceptive acts and practices and unfair methods 
of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 
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WHEREFORE, THE PreMIsES CoNSIDERED, the Federal 
rade Commission on this 24th day of September, A. D. 
1957, issues its complaint against said respondents. 


Notice 


Notice is hereby given to each of the respondents here- 
inabove named that the 3rd day of December, A. D., 1957, 
at 10 o’clock is hereby fixed as the time and Lancaster, 
Pennsylvania as the place when and where a hearing will 
be had before a hearing examiner of the Federal Trade 
Commission, on the charges set forth in this complaint, at 
which time and place you will have the right under said 
Act to appear and show cause why an order should not be 
entered requiring you to cease and desist from the viola- 
tions of law charged in this complaint. 

You are notified that the opportunity is afforded you to 
file with the Commission an answer to this complaint on 
or before the thirtieth (30th) day after service of it upon 
you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific 
admission, or, if respondents are without knowledge thereof, 
a statement to that effect. 

lf respondents elect not to contest the allegations of 
fact set forth in the complaint, the answer shall consist 
of a statement that respondents admit all material allega- 
tions to be true. Such an answer shall constitute a waiver 
of hearing as to facts so alleged, and an initial decision 
containing appropriate findings and conclusions and an 
appropriate order disposing of the proceeding shall be 
issued by the hearing examiner. In such answer respond- 
ents may, however, reserve the right to submit proposed 
findings and conclusions and the right to appeal under 
Section 3.22 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 
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if any respondent elects to negotiate a consent order, it 
shall be done in accordance with Section 3.25 of the Com- 
mission’s Rules of Practice. 

Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for hearing 
shall be deemed to authorize a hearing examiner without 
further notice to respondents, to find the facts to be as 
alleged in the complaint, to conduct a hearing to deter- 
mine the form of order and, thereafter, to enter an initial 
decision containing such findings and order. 


I~ Wirvess Wuereor, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Secretary 
and its official seal to be hereto affixed, at Washington, D. C., 
this 24th day of September, 1957. 


By the Commission. 


[SEAL] 
Rosersr M. Parsi, 
Secretary. 
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Agreement Containing Consent Order to Cease and 
Desist, Signed May 9, 1958 


UNITED STATES OF AMERICA 
BeroreE FeperaL TrapeE CoMMISSION 


———$S $5 $< —<____—_— 


In the Matter 
of 


Scuicx Ixcorporatep and Scuick Service, Inc., 
CorPORATIONS. 


Docket No. 6892 


—— 9 


The agreement herein, by and between Schick Incorpo- 
rated and Schick Service, Inc., corporation, respondents 
in Docket 6892, by their duly authorized officers and attor- 
neys, and William H. Smith and James R. Fruchterman, 
counsel supporting the complaint, subject to approval by 
the Bureau of Litigation, Federal Trade Commission, is 
entered into in accordance with Section 3.25 of the Rules 
of Practice and Procedure of the Commission. In accord- 
ance therewith the parties hereby agree that: 

1. Respondents Schick Incorporated and Schick Serv- 
ice, Inc., are corporations existing and doing business under 
and by virtue of the laws of the State of Delaware, with 
their offices and principal places of business located at 216 
Greenfield Road, in the City of Lancaster, State of 
Pennsylvania. 

2. Pursuant to the provisions of the Clayton Act as 
amended, and the Federal Trade Commission Act, the 
Federal Trade Commission, on September 24, 1957, issued 
its complaint in this proceeding against respondents, and 
a true copy was thereafter duly served on each respondent. 

3. Respondents admit all the jurisdictional facts 
alleged in the complaint and agree that the record may be 
taken as if findings of jurisdictional facts had been duly 
made in accordance with such allegations. 
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4. This agreement disposes of all of this proceeding 
as to all parties. 
5. Respondents waive: 
(a) Any further procedural steps before the hearing 
examiner and the Commission; 
(b) The making of findings of fact or conclusions of 
law; and 
(ec) All of the rights they may have to challenge or 
contest the validity of the order to cease and 
desist entered in accordance with this agreement. 


6. The record on which the initial decision and the de- 
cision of the Commission shall be based shall consist solely 
of the complaint and this agreement. 

7. This agreement is entered into subject to the con- 
dition that the effective date of the initial decision based 


thereon shall be stayed by the Commission and shall not 
become the decision of the Commission in this matter until 
and unless the Commission issues orders to cease and desist 
under Counts I, II, and III In the Matter of Sperry Rand 
Corporation, Docket 6701, and under Counts II and III In 
the Matter of North American Philips Company, Ine., 
Docket 6900. 


8. This agreement shall not become a part of the official 
record unless and until it becomes a part of the decision of 
the Commission. 

9. This agreement is for settlement purposes only and 

\ does not constitute an admission by respondents that they 

/ have violated the law as alleged in the complaint. 

~ 10. The following order to cease and desist may be 
entered in this proceeding by the Commission without fur- 
ther notice to respondents. When so entered it shall have 
the same force and affect as if entered after a full hearing. 
Jt may be altered, modified, or set aside in the manner 
provided for other orders. The complaint may be used in 
construing the terms of the order. 
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OrpER 


lr 1s ORDERED that respondents Schick Incorporated and 
Schick Service, Inc., their officers, representives, agents, 
and employees, directly or through any corporate or other 
device, in connection with the sale of electric shavers and 
related products, in commerce, as ‘‘commerce’’ is defined 
in the aforesaid Clayton Act, as amended, do forthwith 
cease and desist from: 


Discriminating, directly or indirectly, in the price of 
such produets of like grade and quality, by selling to 
any purchaser at net prices higher than the net 
prices charged any other purchaser competing in 
fact with such favored purchaser in the resale and 
distribution of such products. 


lv 1s FURTHER ORDERED that respondent Schick Incorpo- 
rated, a corporation, its officers, representatives, agents, 
and employees, directly or through any corporate or other 
device, in the course of its business in commerce, as ‘‘com- 
merce’’ is defined in the aforesaid Clayton Act, as amended, 
do forthwith cease and desist from: 


Making or contracting to make, to or for the benefit 
of any customer acquiring respondent’s electric 
shavers and related products from respondent, from 
wholesalers, or from any other source, any payment 
of anything of value as compensation or in consid- 
eration for any advertising or other services or 
facilities furnished by or through such customer, in 
connection with the handling, resale, or offering for 
resale of such products manufactured, sold, or 
offered for sale by respondent, unless such payment 
or consideration is made available on proportionally 
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equal terms to all other such customers competing 
in fact with such favored customers in the resale 
or distribution of such products. 


ir Is FURTHER ORDERED that respondent Schick Incorpo- 
rated, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in the 
course of its business in commerce, as ‘‘commerce’’ is de- 
fined in the aforesaid Clayton Act, as amended, do forth- 
with cease and desist from discriminating among com- 
peting purchasers: 


By contracting to furnish, or furnishing or by con- 
tributing to the furnishing of demonstrator services, 
or any other services or facilities connected with the 
handling, resale, or offering for resale of respond- 
ent’s electric shavers and related products, to any 
purchaser acquiring such products from respondent, 
from wholesalers, or from any other source, unless 
such services or facilities are accorded on propor- 
tionally equal terms to all other such purchasers who 
compete in fact with such favored purchasers in the 
resale or distribution of such products. 


ir Is FURTHER oRDeRED that respondent Schick Incorpo- 
rated, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in con- 
nection with the sale of electric shavers and related prod- 
ucts in commerce, as ‘‘commerce’’ is defined in the afore- 
said Federal Trade Commission Act, do forthwith cease 
and desist from: 


Fixing, establishing or maintaining by, or in accord- 
ance with the terms or conditions of, any contract, 
agreement or understanding, the prices, terms or 
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conditions of sale at which its electric shavers or 
related products, produced, distributed, or sold, 
directly or indirectly, by respondent, are to be resold 
by any wholesaler or retailer when such products 
are being sold or offered for sale in competition with 
any branch, retail or service store, establishment, or 
business owned or controlled, by any means or 
method, by respondent. 


ly 1s FURTHER ORDERED that respondents Schick Incor- 
porated and Schick Service, Inc., their officers, representa- 
tives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the sale of electric 
shavers and related products in commerce, as ‘‘commerce’’ 
is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 


Using the word ‘‘free,’’ or any other word or words 
of similar import or meaning, in advertising or in 
other offers to the public, to designate or describe 
any electric shaver or related products: 


1. When all of the conditions, obligations or other 
pre-requisites to the receipt and retention of the 
‘‘free’’ article of merchandise are not clearly 
and conspicuously set forth at the outset so as 
to leave no reasonable probability that the terms 
of the advertisement or offer might be mis- 
understood; or 


. When, with respect to the article of merchandise 
required to be purchased in order to obtain the 
‘free’? article, the offeror either (a) increases the 
ordinary and usual price; or (b) reduces the 
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quality ; or (c) reduces the quantity or size of such 
article of merchandise. 


Signed this 9th day of May, 1958. 


Scuicx IncorPporaTEeD 


By O. A. Perry, 
Vice President, 
216 Greenfield Road, 
Lancaster, Pennsylvania. 


Scuicxk Service, Inc. 


By F. D. Crews, 
Vice President, 
216 Greenfield Road, 
Laneaster, Pennsylvania. 


Duxsrxeros, BartHotow & Mumer, 
Attorneys for Respondents. 


Wruuum H. Suirn 
James R. FrucHTERMAN, 
Counsel Supporting the 
Complaint. 
APPROVED: 


Rosert R. Maclver, 
Assistant Director, 
Bureau of Litigation. 


Josepn E. Suzexy, 
Director, 
Bureau of Litigation. 
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(Filed: July 28, 1958) 


UNITED STATES OF AMERICA 


Berore FepERAL TRADE CoMMISSION 


——_———___————_—9 


In the Matter 
of 
Scuicx Incorporaten and Scuicx Service, Inc. 


Docket No. 6892 


—————————— 


Inrrtat Decision 
Loren H. Lavenuin, Hearing Examiner. 


Wiuum H. Suirg and James R. FRvCHTERMAN, for the 
Commission; DunninctToy, BarTHoLow & Mer, New 
York, N. Y., by RB. Danser Saxe, Jr. for the Re- 
spondents. 


The Federal Trade Commission (sometimes also here- 
inafter referred to as the Commission) on September 24, 
1957, issued its complaint herein, charging the above-named 
respondents with having violated certain provisions of the 
Federal Trade Commission Act (U. S. C. Title 15, Section 
45) and of the Clayton Act, as amended by the Robinson- 
Patman Act (U. S. C. Title 15, Section 13), and the re- 
spondents were duly served with process. 

On June 24, 1958, there was submitted to the under- 
signed hearing examiner of the Commission for his con- 
sideration and approval an ‘‘Agreement Containing Con- 
sent Order To Cease and Desist’’, which had been entered 
into by and between respondents and counsel for both 
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parties on May 9, 1958, and subsequently approved by the 
Bureau of Litigation of the Commission. 

The hearing examiner, upon due consideration of such 
agreement, finds that both in form and in content, it is in 
accord with § 3.25 of the Commission’s Rules of Practice 
for Adjudicative Proceedings, and that by said agreement 
the parties have specifically agreed to the following 
matters: 


1. Respondents Schick Incorporated and Schick Serv- 
ice, Inc., are corporations existing and doing business under 
and by virtue of the laws of the State of Delaware, with 
their offices and principal places of business located at 216 
Greenfield Road, in the City of Lancaster, State of Penn- 
sylvania. 


2. Pursuant to the provisions of the Clayton Act as 
amended, and the Federal Trade Commission Act, the 
Federal Trade Commission, on September 24, 1957, issued 
its complaint in this proceeding against respondents, and 
a true copy was thereafter duly served on each respondent. 


3. Respondents admit all the jurisdictional facts al- 
leged in the complaint and agree that the record may be 
taken as if findings of jurisdictional facts had been duly 
made in accordance with such allegations. 


4. This agreement disposes of all of this proceeding as 
to all parties. 


5. Respondents waive: 


(a) Any further procedural steps before the hearing 
examiner and the Commission; 


(b) The making of findings of fact or conclusions 
of law; and 
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(c) All of the rights they may have to challenge or 
contest the validity of the order to cease and 
desist entered in accordance with this agreement. 


6. The record on which the initial decision and the 
decision of the Commission shall be based shall consist 
solely of the complaint and this agreement. 


7. This agreement is entered into subject to the con- 
dition that the effective date of the initial decision based 
thereon shall be stayed by the Commission and shall not 
become the decision of the Commission in this matter until 
and unless the Commission issues orders to cease and desist 
under Counts I, II, and III In the Matter of Sperry Rand 
Corporation, Docket 6701, and under Counts II and III 
In the Matter of North American Philips Company, Inc., 
Docket 6900. 


8. This agreement shall not become a part of the official 
record unless and until it becomes a part of the decision 
of the Commission. 


9. This agreement is for settlement purposes only and 
does not constitute an admission by respondents that they 
have violated the law as alleged in the complaint. 


10. The following order to cease and desist may be 
entered in this proceeding by the Commission without fur- 
ther notice to respondents. When so entered it shall have 
the same force and effect as if entered after a full hearing. 
It may be altered, modified, or set aside in the manner 
provided for other orders. The complaint may be used 
in construing the terms of the order. 

Upon due consideration of the complaint filed herein 
and the said ‘‘Agreement Containing Consent Order To 
Cease And Desist’’, the latter is hereby approved, accepted 
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and ordered filed, the same not to become a part of the 
record herein, however, unless and until it becomes part 
of the decision of the Commission. The hearing examiner 
finds from the complaint and the said ‘‘Agreement Con- 
taining Consent Order To Cease And Desist’’ that the 
Commission has jurisdiction of the subject matter of this 
proceeding and of the persons of each of the respondents 
herein; that the complaint states a legal cause for com- 
plaint under the Federal Trade Commission Act and the 
Clayton Act as amended by the Robinson-Patman Act, 
against each of the respondents both generally and in each 
of the particulars alleged therein; that this proceeding 
is in the interest of the public; that the following order 
as proposed in said agreement is appropriate for the just 
disposition of all of the issues in this proceeding as to 
all of the parties hereto; and that said order therefore 
should be, and hereby is, entered as follows: 


Oxper 


Ir 1s oRDERED that respondents Schick Incorporated and 
Schick Service, Inc., their officers, representatives, agents, 
and employees, directly or through any corporate or other 
device, in connection with the sale of electric shavers and 
related products, in commerce, as ‘‘commerce”’ is defined 
in the aforesaid Clayton Act, as amended, do forthwith 
cease and desist from: 


Discriminating, directly or indirectly, in the price 
of such products of like grade and quality, by selling 
to any purchaser at net prices higher than the net 
prices charged any other purchaser competing in 
fact with such favored purchaser in the resale and 
distribution of such products. 


Ir 1s FURTHER ORDERED that respondent Schick Incorpo- 
rated, a corporation, its officers, representatives, agents, 
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and employees, directly or through any corporate or other 
device, in the course of its business in commerce, as ‘‘com- 
merce’’ is defined in the aforesaid Clayton Act, as amended 
do forthwith cease and desist from: 


Making or contracting to make, to or for the benefit 
of any customer acquiring respondent’s electric 
shavers and related products from respondent, from 
wholesalers, or from any other source, any payment 
of anything of value as compensation or in consid- 
eration for any advertising or other services or 
facilities furnished by or through such customer, 
in connection with the handling, resale, or offering 
for resale of such products manufactured, sold, or 
offered for sale by respondent, unless such payment 
or consideration is made available on proportionally 
equal terms to all other such customers competing 
in fact with such favored customers in the resale 
or distribution of such products. 


Ir 1s FURTHER oRDERED that respondent Schick Incorpo- 
rated, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in the 
course of its business in commerce, as ‘‘commerce’’ is 
defined in the aforesaid Clayton Act, as amended, do 
forthwith cease and desist from discriminating among com- 
peting purchasers: 


By contracting to furnish, or furnishing or by con- 
tributing to the furnishing of demonstrator services, 
or any other services or facilities connected with 
the handling, resale, or offering for resale of re- 
spondent’s electric shavers and related products, to 
any purchaser acquiring such products from re- 
spondent, from wholesalers, or from any other 
source, unless such services or facilities are accorded 
on proportionally equal terms to all other such pur- 
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chasers who compete in fact with such favored pur- 
chasers in the resale or distribution of such products. 


Ir 1s FURTHER ORDERED that respondent Schick Incorpo- 
rated, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in con- 
nection with the sale of electric shavers and related prod- 
ucts in commerce, as ‘‘commerce’’ is defined in the afore- 
said Federal Trade Commission Act, do forthwith cease 
and desist from: 


Fixing, established or maintaining by, or in accord- 
ance with the terms or conditions of, any contract, 
agreement or understanding, the prices, terms or 
conditions of sale at which its electric shavers or 
related products, produced, distributed, or sold, 
directly or indirectly, by respondent, are to be resold 
by any wholesaler or retailer when such products 
are being sold or offered for sale in competition 
with any branch, retail or service store, establish- 
ment, or business owned or controlled, by any means 
or method, by respondent. 


Ir 1s FURTHER ORDERED that respondents Schick Incorpo- 
rated and Schick Service, Inc., their officers, representa- 
tives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the sale of electric 
shavers and related products in commerce, as ‘‘commerce’’ 
is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 


Using the word ‘‘free’’, or any other word or words 
of similar import or meaning, in advertising or in 
other offers to the public, to designate or describe 
any electric shaver or related products: 


1. When all of the conditions, obligations or other 
pre-requisites to the receipt and retention of the 
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‘free’? articles of merchandise are not clearly 
and conspicuously set forth at the outset so as 
to leave no reasonable probability that the terms 
of the advertisement or offer might be misunder- 
stood; or 


. When, with respect to the article of merchandise 
required to be purchased in order to obtain the 
“free”? article, the offerer either (a) increases 
the ordinary and usual price; or (b) reduces the 
quality; or (c) reduces the quantity or size of 
such article of merchandise. 


Loren H. Lave iy, 
Hearing Examiner. 
July 24, 1958. 
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UNITED STATES OF AMERICA 


Berore Feperat TrapE CoMMISSION 


Commissioners: Jonx W. Gwynne, Chairman, Rosert T. 
Secrest, Sicurp AnpErson, WituiAM C. Kern, Epwarp 
C. Tarr. 
——————_o 


In the Matter 
of 
Scuicx Ixcorroratep and Scuicx Service, Inc. 
Docket No. 6892 


——_—_—_—_—___ 9 ——————____— 


The hearing examiner, on July 28, 1958, having filed 
an initial decision in this proceeding based on an agree- 
ment containing a consent order to cease and desist there- 
tofore executed by respondents and counsel in support of 
the complaint, and the Commission, on September 15, 1958, 
having extended, until further order, the date on which 
said initial decision would otherwise become the decision 
of the Commission; and 

It appearing that the aforesaid agreement is subject 
to the condition that an initial decision based thereon shall 
not become the decision of the Commission until and unless 
the Commission issues an order to cease and desist under 
Counts I, II and III in the matter of Sperry Rand Corpora- 
tion, Docket No. 6701, and under Counts II and III in the 
matter of North American Philips Company, Inc., Docket 
No. 6900, and that, such orders being issued in the afore- 
mentioned matters simultaneously with this action, the 
condition is met; and 
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It further appearing that subsequent to the filing of the 
said initial decision counsel in support of the complaint, 
with the concurrence of respondents, filed in their own 
behalf and in behalf of respondents a motion requesting 
modification of the initial decision (1) by dismissing, with- 
out prejudice, such parts of the complaint as are specified 
in the motion, and (2) by correcting a typographical error 
in the order, changing the word ‘‘favored’’ to ‘‘unfavored’”’ 
in the indented portion of the first paragraph thereof; and 

The Commission having determined that the requested 
modification of the initial decision is appropriate, the 
motion of counsel supporting the complaint in behalf of 
the parties to the proceeding is granted hereby: 

ACCORDINGLY, IT 18 ORDERED that the said initial decision 
of the hearing examiner be, and it hereby is, modified by 
substituting the following for the first paragraph of the 
order: 

Ir 1s orpERED that the allegations contained in 
Count I of the complaint to the extent that such 
charge the respondent with violating Section 2(a) 
of the Clayton Act, as amended, by reason of the 
fact that customers of respondents’ wholesaler-pur- 
chasers are alleged to be purchasers of respondents 
be, and they hereby are, dismissed, without preju- 
dice, however, to the right of the Commission to take 
such further or other action against respondents at 
any time in the future as may be warranted by the 
then existing circumstances; provided that nothing 
herein shall be construed as limiting the meaning of 
the term ‘‘purchaser’’ in the order to cease and 
desist in this matter from its full meaning in Section 
2(a) of the Clayton Act, as amended, nor in any 
manner as affecting or limiting the adoption and 
reallegation of the allegations of Paragraph Six of 
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Count I as a part of Counts II and III of the com- 
plaint. 


Ir 1s FURTHER ORDERED that respondents Schick 
Incorporated and Schick Service, Inc., their officers, 
representatives, agents, and employees, directly or 
through any corporate or other device, in connection 
with the sale of electric shavers and related products, 
in commerce, as ‘‘commerce”’ is defined in the afore- 
said Clayton Act, as amended, do forthwith cease and 
desist from: 


Discriminating, directly or indirectly, in the 
price of such products of like grade and quality, 
by selling to any purchaser at net prices higher 
than the net prices charged any other purchaser 
competing in fact with such unfavored purchaser 


in the resale and distribution of such products. 


Ir 1s FURTHER ORDERED that the said initial deci- 
sion, as modified herein, be, and it hereby is, adopted 
as the decision of the Commission. 


Iv 1s FURTHER ORDERED that the respondents herein 
shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report, 
in writing, setting forth in detail the manner and 
form in which they have complied with the order 
contained in the said initial decision, as modified. 


By the Commission. 
Roserr M. Paszsisz, 
Secretary. 
(Szar) 


Issued: November 3, 1958. 
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Motion for Order Setting Aside Cease and Desist 
Order With Supporting Affidavit, August 26, 1959 


(Filed August 27, 1959) 
UNITED STATES OF AMERICA 


Berore FepeRAL TRADE CoMMISSION 


——— 
In the Matter 
of 
Scuick Ixcorporatep and Scuick Segvice, Inc. 


Docket No. 6892 


——————————_ 


Upon the annexed affidavit of Richard H. Paul, sworn 


to the 26th day of August, 1959, the undersigned moves 
the Federal Trade Commission for an order setting aside 
the cease and desist order issued by the Commission in the 
above-entitled matter on November 3, 1958, upon the ground 
that conditions of fact and of law have changed since the 
aforesaid date by reason of the enactment of the Act of 
July 23, 1959 amending Section 11 of the Clayton Act, 
15 U. S.C. $21. 


Dated: August 26, 1959, 
New York, N. Y. 


Pavi, Werss, Rirkixp, WHARTON & GarRIsON, 
Attorneys for Respondents, 
Office and Post Office Address, 
575 Madison Avenue, 
New York 22, New York. 
To: 
Tuer SECRETARY, 
Federal Trade Commission, 
Washington 25, D. C. 
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Srate or New York 
County or New York 


DO. - 


Ricuarp H. Pavt, being duly sworn, deposes and says: 


I am an attorney and counselor-at-law duly admitted 
to practice before the highest court of the State of New 
York, and I am a member of the firm of Paul, Weiss, Rif- 
kind, Wharton & Garrison, attorneys for the respondents 
in the above-entitled proceeding. 

I make this affidavit in support of respondents’ motion 
for an order setting aside the cease and desist order issued 
by the Commission in this proceeding on November 3, 1958 
on the ground of changed conditions of law and fact. The 
change in conditions arises out of the enactment of the 
Act of July 23, 1959, amending Section 11 of the Clayton 
Act, 15 U.S. C. § 21, to provide for the automatic ‘‘finaliza- 
tion’’ after 60 days of orders issued by the Federal Trade 
Commission under the Clayton Act and to provide for the 
recovery by the United States of civil penalties up to $5,000 
per day for violation of such orders. 

The foregoing provisions were not in effect on May 9, 
1958, when Schick Incorporated and Schick Service, Inc. 
(hereinafter both referred to as ‘‘Schick’’) entered into the 
consent agreement resulting in the currently outstanding 
cease and desist order. Under Section 11 of the Clayton 
Act as it stood last year, a respondent could not be penalized 
for violating the Clayton Act (or Robinson-Patman Act) 
portions of a cease and desist order until after the Govern- 
ment had, on two successive occasions, satisfied a Court 
of Appeals that the respondent had violated or was about 
to violate the order: the Government would first have to 
show a past or imminent violation in order to obtain an 
‘‘order of enforcement’? from the Court of Appeals, and 
the Government would next have to prove a violation of 
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the enforcement order so as to obtain a judgment punish- 
ing the respondent for contempt. 

This system may not have represented a model of 
streamlined enforcement procedure, but it was, we suggest, 
the only enforcement technique compatible with the type 
of cease and desist order the Commission traditionally 
issued under the Robinson-Patman Act: a broad, general- 
ized order not limited to the practices with which the 
respondent is charged. In the light of what the Supreme 
Court has called ‘‘the legal puzzles’’ of the Robinson-Pat- 
man Act, almost any respondent who faces such a blanket 
order, even though he conscientiously attempts to obey it, 
runs the constant risk that the Commission will challenge 
his practices as a violation of the order and that a court 
will support the Commission’s contention. Both before and 
after amendment of Section 11, this risk was present. 
Under the pre-July 23, 1959 version of Section 11, however, 
the respondent at least received a warning, prior to the 
institution of punishment (contempt) proceedings, as to 
the specific practices the Government challenged and the 
Court of Appeals disapproved. Such a warning was pro- 
vided to the respondent at the stage of judicial proceedings 
wherein an enforcement order was granted by the Court 
of Appeals. At this stage, the respondent might have been 
able to persuade the Court of Appeals to limit the scope 
of its enforcement order to the specific practices the re- 
spondent was required to abandon. Moreover, even if the 
enforcement order was as broad as the cease and desist 
order itself, the business practices challenged by the Gov- 
ernment and disapproved by the Court would have been 
specifically identified for the respondent because of the 
requirement that the Commission show a specific past or 
imminent violation in order to obtain the enforcement 
order in the Court of Appeals. Accordingly, the previous 
Clayton Act enforcement system contained a warning fea- 
ture insuring that the enormous perils created by statutory 
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vagueness and compounded by the generality of adminis- 
trative decrees would not be still further heightened by a 
system of sudden-death enforcement in the courts. 

This warning feature of previous Section 11 procedure 
was a fundamental assumption on which Schick was en- 
titled to rely when it decided to consent to a cease and 
desist order as sweeping as the one the Commission has 
issued. The scope of the first three paragraphs of the 
order—the paragraphs based on the Robinson-Patman Act 
—is truly impressive. The second and third of these para- 
graphs (regarding promotional allowances and services) 
paraphrase the text of Section 2(d) and Section 2(e) of 
the Robinson-Patman Act without any attempt to limit the 
area of proscription to the fairly concrete allegations of 
the Commission’s complaint. And the first paragraph of 
the order (regarding price discrimination) not only ignores 
the boundaries of the Commission’s complaint but also 
exceeds the confines of Section 2(a) of the Robinson-Patman 
Act, on which the paragraph is based. For example, this 
paragraph omits all reference to the statutory element of 
‘injury’? to competition, apparently prohibiting all price 
differentials, however minimal, however non-‘‘injurious,”’’ 
however lawful. Yet Schick’s willingness to accept such 
a broad decree is understandable on the assumption that 
the Clayton Act enforcement system would protect the 
company against potentially ruinous penalties in case of a 
judicial determination that the blanket consent order was 
violated by a minimal, non-‘‘injurious’’ price differential 
or by some other practice not challenged in the original 
F. T. C. proceeding but later deemed inconsistent with 
the order. 

This protective system, which substantially mitigated 
the perils of a blanket cease and desist order, has now been 
abolished. The outstanding cease and desist order achieves 
automatic finality on September 21 of this year, according 
to the Commission’s announcement of July 28, 1959. There- 
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after if Schick should make an erroneous prediction of the 
way in which courts will construe the highly generalized 
language of the blanket order, a $5,000 per day penalty con- 
fronts Schick—a penalty not easily absorbed by a company 
which lost nearly $1,000,000 last year and is fighting to 
maintain its position of leadership in the highly competi- 
tive shaver industry. 

The penalty provision enacted on July 23 undermines a 
second and related assumption on which Schick was entitled 
to rely last year, relating to its vulnerability in treble- 
damage litigation. Under both the old enforcement sys- 
tem and the new, the Commission’s order itself does not 
provide a treble-damage plaintiff with prima facie evidence 
of a violation, for consent decrees and judgments are ex- 
pressly excepted from the scope of Section 5 of the Clay- 
ton Act. Yet the amendment to Section 11 brings about 
an important change in the speed and facility with which 
the Commission’s order can ripen into a non-consent de- 
cree or judgment constituting such prima facie evidence. 

Under Section 5, even a non-consent decree or judgment 
constitutes prima facie evidence only when it is ‘‘to the 
effect that a defendant has violated said [antitrust] laws.”’ 
As of last year, a respondent subject to an F. T. C. consent 
order would probably not become the object of a non- 
consent order to the effect that he had violated the anti- 
trust laws until and unless the respondent had been found 
guilty of contempt. The earlier enforcement order (the 
prerequisite to contempt proceedings) would not neces- 
sarily have contained a decree or judgment to the effect 
that the respondent had committed a violation. For one 
thing, it was enough if the Commission merely showed 
‘‘that a violation * * * is imminent’? when applying for an 
enforcement order, F. T. C. v. Ruberoid Co., 343 U. S. 470, 
477 (1952). Moreover, the Supreme Court in the Ruberoid 
ease did not require that the Commission’s ‘‘showing’’ be 
reflected in a Court of Appeals decree or judgment to that 
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effect. Accordingly, as of last year, it was likely that 
Schick’s consent order would not ripen into a weapon for 
treble-damage adversaries before Schick had been warned, 
via a Court of Appeals enforcement order, that its prac- 
tices violated the consent order, and had had a chance to 
change its practices. 

The recent amendment of the Clayton Act eliminates 
this protection. The amendment permits a District Court, 
in a civil penalty proceeding, to issue a decree or judgment 
that Schick has violated the Commission’s order without 
affording Schick the advance warning provided by an ear- 
lier judicial enforcement order. Accordingly, because of 
changed statutory circumstances, Schick’s past willingness 
to consent to a blanket cease and desist order now becomes 
a dangerous instrument in the hands of treble-damage 
plaintiffs. 

In sum, the effect of the July 23 amendment of the Clay- 
ton Act is to destroy the two statutory assumptions on 
which Schick was entitled to rely when it consented to the 
Commission’s sweeping cease and desist order. 

Accordingly, we respectfully request that the Commis- 
sion set aside the outstanding cease and desist order, so 
that the complaint proceeding may be restored to the pos- 
ture in which it stood in May, 1958 prior to the execution 
of the consent agreement. We have in mind that the par- 
ties would then enter into negotiations looking toward a 
revised consent order of narrower coverage than the out- 
standing order, or, failing that, resume the complaint pro- 
ceeding and arrive at an adjudication on the merits. We 
submit that as a matter of law and of simple fairness the 
foregoing request should be granted. 

If the Commission decides to grant the foregoing re- 
quest, we further respectfully request that this decision be 
communicated to Schick prior to September 21, 1959. 


Ricwarp H. Pav. 
(Sworn to August 26, 1959.) 


41 


Answer in Opposition to Motion for Order Setting 
Aside Cease and Desist Order, September 4, 1959 


UNITED STATES OF AMERICA 


Berore Fepera, TrapeE Commission 


ee ee 
In the Matter 
of 
Scuick Iscorporarep and Scuicx Service, Inc. 
Docket No. 6892 
SSS ee 


On May 9, 1958, respondents Schick Incorporated and 
Schick Service, Inc., and counsel supporting the complaint 


entered into an agreement containing consent orders to 
cease and desist from violating subsections (a), (d) and 
(e) of Section 2 of the Clayton Act and Section 5 of the 
Federal Trade Commission Act in the sale and distribution 
of electric shavers. This agreement was approved by the 
Assistant Director and Director of the Bureau of Litiga- 
tion. The agreement was in the usual form and therein 
respondents waived all the rights they may have to chal- 
lenge or contest the validity of the orders to cease and 
desist entered in accordance with the agreement. The 
hearing examiner in an initial decision dated July 24, 1958, 
accepted the agreement in the form presented and ordered 
the respondents to cease and desist from violating subsec- 
tions (a), (d) and (e) of the Clayton Act as amended and 
also Section 5 of the Federal Trade Commission Act. Sub- 
sequently, in accordance with the agreement of counsel for 
respondents, as appears of record, the Commission ap- 
proved certain modifications of the hearing examiner’s ini- 
tial decision and as so modified the Commission, on No- 
vember 3, 1958, issued its order adopting as the decision 
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of the Commission the hearing examiner’s initial decision 
in said matter. 

The Commission’s attention is called to the fact that 
consent agreements were also entered into with respond- 
ents in the matters of Sperry Rand Corporation, Docket No. 
6701, North American Philips, Inc., Docket No. 6900, and 
Ronson Corporation, et al., Docket No. 7066. All of these 
respondents are manufacturers of electric shavers, an in- 
dustry which is highly competitive. 

On August 27, 1959, respondents Schick Incorporated 
and Schick Service, Inc., by their counsel, filed a motion for 
an order setting aside the cease and desist orders issued 
under the Clayton Act. The orders prohibiting violations 
of the Federal Trade Commission Act are not involved. 

The sole ground asserted by respondents in their said 
motion is based upon Public Law No. 86-107 approved July 
23, 1959, to amend Section 11 of the Clayton Act to pro- 
vide for the more expeditious enforcement of cease and de- 
sist orders issued thereunder and for other purposes. 

We take the position that respondents, having entered 
into an agreement containing consent orders to cease and 
desist, are in the same position, insofar as modification of 
the orders is concerned, as though the case had been liti- 
gated and finally terminated by an affirmance of the orders 
by the courts. In this situation even prior to the approval 
of Public Law No. 86-107 the Commission’s Rules of Prac- 
tice for Adjudicative Proceedings (Paragraph 3.27(b)), as 
a prerequisite to the reopening and modification of an order 
of the Commission, required a showing of changed condi- 
tions of fact or of law or that the public interest required 
that the order be so reopened and modified. 

The last sentence of Section 11(b) of Public Law No. 
86-107 is in substantially the same language as Section 
3.27(b) of the Commission’s Rules of Practice for Adjudi- 
cative Proceedings heretofore referred to except for the 
proviso appearing at the end, as follows: 
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‘‘Provided, however, That the said person may, 
within sixty days after service upon him or it of said 
report or order entered after such a reopening, ob- 
tain a review thereof in the appropriate Court of 
Appeals of the United States, in the manner pro- 
vided in subsection (c) of this Section.”’ 


It is our position that respondents have not set forth - 
sufficient grounds in their said motion to authorize a re- 
opening of these orders. 

As previously stated herein the only ground relied upon 
by respondents’ counsel as showing the existence of changed 
conditions of fact and of law since these orders were issued 
by the Commission is Public Law 86-107. In a similar sit- 
uation involving the Federal Trade Commission Act it was 
held by the United States Court of Appeals for the Dis- 
trict of Columbia that the changes made in the enforcement 
and penalty procedures by the amendment to the Federal 
Trade Commission Act of March 21, 1938, did not affect 
the substantive rights of the respondents. It was held in 
that case that no one has a vested right in any given mode 
of procedure. See in this connection Ritholz, et al. v. 
March, et al., 105 F. (2d) 937, 939 (App. D. C. 1989). 

No claim is made by respondents that the public interest 
is involved. 

For the foregoing reasons it is respectfully submitted 
that respondents’ motion for order setting aside cease and 
desist order be denied. 


Respectfully submitted, 


Wuuum H. Surirz, 
Trial Attorney. 


J. R. Frucurerman, 
Trial Attorney. 
September 4, 1959. 
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Order Denying Motion to Set Aside Order to Cease and 
Desist, September 14, 1959 


UNITED STATES OF AMERICA 
Berore FeperaL TRADE CoMMISSION 
Commissioners: Earu W. Kintyer, Chairman, Roserr T. 
Secrest, Sicurp ANDERSON, WituiaM C. Kerx, Epwarp 
C. Tarr. 


6S 
In the Matter 
of 
Scuicx Incorporatep and Scuick Service, Inc. 
Docket No. 6892 


— 9 ————_<<_____———_-_ 


Respondents, Schick Incorporated and Schick Service, 
Inc., having filed a motion requesting the Commission to 
set aside the order to cease and desist entered herein on 
November 3, 1958; and 


Said respondents having alleged in support of their 
motion (1) that since the entry of the order, Section 11 of 
the Clayton Act has been amended by the enactment of 
Public Law 86-107, approved July 23, 1959, to provide for 
the automatic ‘‘finalization’’ of orders issued under the 
Clayton Act and for the imposition of civil penalties of not 
more than $5,000 for each violation of an order which has 
become final, and (2) that the procedures thus established 
for the enforcement of orders issued under the Clayton 
Act deprive the respondents of the ‘‘warning feature’’ and 
the ‘‘protective system’’ inherent in the enforcement pro- 
cedures available under the statute prior to the amend- 
ment, whereunder a respondent could not be penalized until 
after the Government had, on two successive occasions, 


45 


Order Denying Motion to Set Aside Order to Cease and 
Desist, September 14, 1959 


satisfied a Court of Appeals that the respondent had vio- 
lated or was about to violate the order; and 


It appearing that the order to cease and desist was 
entered in disposition of this proceeding pursuant to and 
in strict conformity with a voluntary agreement thereto- 
fore executed by the respondents and counsel in support 
of the complaint expressly providing for the entry thereof, 
and in which agreement the respondents, among other 
things, expressly waived all of the rights they may have 
had to challenge or contest the validity of the order; and 


The Commission being of the opinion that the changes 
in the procedures for the enforcement of orders to cease 
and desist issued under the Clayton Act brought about by 
the enactment of Public Law 86-107 afford no basis for the 
Commission to set aside a previously entered order. 


Ir 1s orpDERED that the respondents’ motion be, and it 
hereby is, denied. 


By the Commission. 


Roserr M. Parrisz, 
Secretary. 


(Sea) 
Issued: September 14, 1959. 
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Trade Commission, September 18, 1959 


(Filed September 18, 1959) 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE District oF CotumBia Circuit 


————— 
Scuick Ixcorporatep and Scuicx Service, Inc., 


Petitioners, 
against 


FeperaL TrapE Commission, 
Respondent. 


—_—— 0 


Schick Incorporated and Schick Service, Inc., hereafter 
‘‘Schick’’, corporations organized under the laws of the 
State of Delaware, hereby petition this Court to review and 
set aside a cease and desist order of the Federal Trade 
Commission against Schick dated November 3, 1958, and 
to review an order of the Federal Trade Commission, 
dated September 14, 1959, denying a motion to set aside 
the November 3 cease and desist order. 


I. 


The Federal Trade Commission is an administrative 
agency created by Congress by the Act of September 26, 
1914, 38 Stat. 717, as amended, 15 U. S. C. § 41. Schick is 
in the business of producing, marketing and servicing 
electric shavers and accessories, which business is carried 
on, among other places, in the District of Columbia. This 
petition for review is brought under the provisions of § 11 
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of the Clayton Act, 38 Stat. 734, as amended, 15 U. S. C. 
§ 21. 
II. 


On May 9, 1958, as a result of proceedings before the 
Federal Trade Commission in Docket No. 6892, a consent 
agreement was entered into between Schick and the Fed- 
eral Trade Commission which provided, in part, that Schick 
would cease and desist from the following practices: 


(1) ‘‘Diseriminating, directly or indirectly, in 
the price of such products of like grade and quality, 
by selling to any purchaser at net prices higher than 
the net price charged any other purchaser competing 
in fact with such favored purchaser in the resale 
and distribution of such products.’’ 


(2) ‘‘Making or contracting to make, to or for 
the benefit of any customer acquiring respondent’s 
electric shavers and related products from respond- 
ent, from wholesalers, or from any other source, any 
payment or anything of value as compensation or in 
consideration for any advertising or other services 
or facilities furnished by or through such customer, 
in connection with the handling, resale, or offering 
for resale of such products manufactured, sold or 
offered for sale by respondent, unless such payment 
or consideration is made available on proportionally 
equal terms to all other such customers competing 
in fact with such favored customers in the resale or 
distribution of such products.’’ 


(3) ‘‘By contracting to furnish, or furnishing or 
by contributing to the furnishing of demonstrator 
services, or any other services or facilities connected 
with the handling, resale, or offering for resale of 
respondent’s electric shavers and related products, 
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to any purchaser acquiring such products from re- 
spondent, from wholesalers, or from any other source, 
unless such services or facilities are accorded on 
proportionately equal terms to all other such pur- 
chasers who compete in fact with such favored pur- 
chasers in the resale or distribution of such prod- 
ucts.’” 


That agreement, with some modifications, was embodied 
in a cease and desist order promulgated by the Federal 
Trade Commission on November 3, 1958, which order the 
petitioners seek to review in this Court. On August 26, 
1959, Schick moved before the Federal Trade Commission 
for an order setting aside the November 3, 1958, cease and 
desist order upon the ground that conditions of fact and 
law had changed since its promulgation by reason of the 
enactment of the Act of July 23, 1959, amending § 11 of the 
Clayton Act, 15 U. S. C. § 21. That motion was denied by 
the Federal Trade Commission in an order of September 
14, 1959, which order petitioners also seek to review in this 
Court. In a press release, dated Tuesday, July 28, 1959, 
the Federal Trade Commission announced that all out- 
standing cease and desist orders would become final under 
the July 23, 1959, amendment to §11 of the Clayton Act 
unless respondents to those orders petitioned for court 
review by September 21, 1959. 


mM. 


As developed by Schick before the Federal Trade Com- 
mission in its motion to set aside the cease and desist order 
of November 3, 1958, the enactment of the Act of July 23, 
1959, amending § 11 of the Clayton Act, has embossed the 
consent agreement and resulting cease and desist order 
with a scope and potential force that was not and could not 
have been anticipated at the time they were entered into. 
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Under § 11 of the Clayton Act, as it stood when the consent 
agreement was entered and when the cease and desist order 
was promulgated, a respondent could not be penalized for 
violating the Clayton Act (or Robinson-Patman Act) por- 
tions of a cease and desist order until after the Govern- 
ment had, on two successive occasions, satisfied a Court of 
Appeals that the respondent had violated or was about to 
violate the order: the Government would first have to show 
a past or imminent violation in order to obtain an ‘‘order 
of enforcement’’ from the Court of Appeals, and the Gov- 
ernment would next have to prove a violation of the en- 
forcement order so as to obtain a judgment punishing the 
respondent for contempt. Under the Clayton Act as re- 
cently amended, however, a cease and desist order auto- 
matically becomes final sixty days after it is entered unless 
contested in a Court of Appeals. Thereafter, the party 
against whom the order runs is subject to suit in a district 
court for forfeiture of a penalty of up to $5,000 per day 
for violation of the order. Thus, the built-in warning 
system provided by the prior procedure for respondents 
against whom an FTC cease and desist order was out- 
standing has been eliminated by the recent amendment to 
$11. Whatever the merits of the different procedures as 
an a priori matter, the newly enacted procedure is totally 
inconsistent with the type of cease and desist order that 
the Federal Trade Commission has traditionally issued 
under the Clayton and Robinson-Patman Acts and which 
it issued against Schick: a broad, generalized order para- 
phrasing the relevant sections of the Clayton or Robinson- 
Patman Acts and not limited to the particular practices 
with which the respondent is charged. Almost any re- 
spondent who faces such a blanket order, even though he 
conscientiously attempts to obey it, runs the risk that the 
Commission will challenge his practices as a violation of 
the order and that a court will support the Commission’s 
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contention. Under the pre-July 23, 1959 version of $11, 
the respondent at least received a warning, prior to the 
institution of punishment (contempt) proceedings, as to 
the specific practices that the Government challenged and 
the Court of Appeals disapproved. Such a warning was 
provided to the respondent at the stage of judicial pro- 
ceedings wherein an enforcement order was granted by 
the Court of Appeals. At this stage, the respondent might 
have been able to persuade the Court of Appeals to limit 
the scope of its enforcement order to the specific practices 
the respondent was required to abandon. Moreover, even 
if the enforcement order was as broad as the cease and 
desist order itself, the business practices challenged by the 
Government and disapproved by the court would have been 
specifically identified for the respondent because of the 
requirement that the Commission show a specific past or 
imminent violation in order to obtain the enforcement 
order in the Court of Appeals. This warning system, which 
was a part of the legal context in which Schick decided to 
enter the consent agreement, has now been replaced by a 
system of sudden-death enforcement in the courts. Under 
the new procedure, if Schick should make an erroneous 
prediction as to the way in which courts will construe the 
highly generalized language of the blanket cease and desist 
order against it, it may be penalized up to $5,000 per day 
regardless of its good faith in attempting to abide by the 
order. 

Furthermore, the procedure instituted by the recent 
amendment to § 11 of the Clayton Act greatly increases the 
possibility that the consent agreement entered into by Schick 
will be converted into a non-consent judgment ‘‘to the 
effect that a defendant has violated said [antitrust] laws,’’ 
which, under § 5 of the Clayton Act, constitutes prima facie 
evidence in treble-damage suits by private plaintiffs. Prior 
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to the recent amendment, a respondent subject to a Federal 
Trade Commission consent order would probably not be- 
come the object of a non-consent order to the effect that he 
Lad violated the antitrust laws until and unless the respond- 
ent had been found guilty of contempt. The earlier en- 
forcement order (the prerequisite to contempt proceedings) 
would not necessarily have contained a decree or judgment 
to the effect that the respondent had committed a violation. 
For one thing, it was enough if the Commission merely 
showed ‘‘that a violation * * * is imminent’’ when applying 
for an enforcement order, FTC v. Ruberoid Co., 343 U.S. 
470, 477 (1952). Moreover, the Supreme Court in the 
Ruberoid case did not require that the Commission’s 
“‘showing’’ be reflected in a Court of Appeals deeree or 
judgment to that effect. Accordingly, as of last year, it 
was likely that Schick’s consent order would not ripen into 
a weapon for treble-damage adversaries before Schick had 
been warned, via a Court of Appeals enforcement order, 
that its practices violated the consent order, and had had 
a chance to change its practices. The recent amendment of 
§11 of the Clayton Act eliminates this protection. The 
amendment permits a district court, in a civil penalty pro- 
ceeding, to issue a decree or judgment that Schick has 
violated the Commission’s order without affording Schick 
the advance warning provided by an earlier judicial en- 
forcement order. Accordingly, because of the changed 
statutory circumstances, Schick’s past willingness to con- 
sent to a blanket cease and desist order now becomes a 
dangerous instrument in the hands of treble-damage plain- 
tiffs. 

Thus, it now appears that the relevant law in force at 
the time Schick consented to the Federal Trade Commis- 
sion’s sweeping cease and desist order has been changed, 
and that the broad order of November 3, 1958 will operate 
in an unduly harsh and restrictive manner against Schick. 
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Petitions to Review and Set Aside Orders of the Federal 
Trade Commission, September 16, 1959 


Wauenerorz, petitioners pray that this Court exercise 
its jurisdiction to review the aforesaid orders of the Fed- 
eral Trade Commission, and enter a decree setting them 
aside and remanding the cause to the Federal Trade Com- 
mission so that a new decree can be worked out consistent 
with the present state of the law; and petitioners also pray 
for such other relief as may be just and equitable in the 
premises. 

Scuicx Ixcorporarep, 
Scuicx Service, Inc., 
By Cazoryn BE. Accer. 


Srevenson, Paut, Rirgrsp, 
Warton & Garrison, 

1614 Eye Street, N. W., 

Washington, D. C. 
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Stipulation Regarding Issues on Review, 
January 4, 1960 


(Filed January 5, 1960) 


IN THE 
UNITED STATES COURT OF APPEALS 
For tae Disrricr or ConumsBia Cmcuir 
Index No. 15,370 


ee 
Scuicg Incorporatep and Scuick Service, Inc., 


Petitioners, 
against 


Fepvera, Trape Commission, 


Respondent. 
0 


It is hereby stipulated by and between counsel for 
petitioners and counsel for respondent, that the following 
are the issues before the Court in this proceeding: 


1. Whether or not the enactment of Public Law 86-107 
is a change of the conditions of fact or law existing at the 
time petitioners consented to the outstanding cease-and- 
desist order such as to warrant the Court to modify or set 
aside the order, or to remand the case to the Commission 
with directions. 


2. Whether or not the fact that the outstanding cease- 
and-desist order was entered on consent deprives this 
Court of jurisdiction to review the outstanding cease-and- 
desist order and grant the requested relief. 
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Stipulation Regarding Issues on Review, January 4, 1960 


3. Whether or not this Court also has jurisdiction to 
review the Commission’s order denying petitioners’ motion 
to set aside the outstanding cease-and-desist order. 


It is further stipulated that, pursuant to this Court’s 
order of November 6, 1959, the date for filing the petition- 
ers’ brief shall be January 20, 1960, that the date for filing 
the joint appendix shall be January 20, 1960, that the date 
for filing the respondent’s brief shall be February 19, 1960, 
and that the date for filing the petitioners’ reply brief shall 
be March 7, 1960. 

Stevenson, Paut, Rrrxrxp, Warton 
& Garrison, 
Attorneys for Petitioners, 
By Carotyn E. Accer. 


Axan B. Hosses, 
Attorney for Respondent. 


Dated: January 4, 1960 


Prehearing Order, January 6, 1960 
UNITED STATES COURT OF APPEALS 


FOR THE District oF CoLuMBIA 


No. 15,370 September Term, 1959 


——___._ 9... 


Scuicx Incorporatep and Scuicx Service, Inc., 


Petitioners, 
v 


FeperaL Trade ComMIssion, 
Respondent. 
—_[————wé“e mm __ 


Before: Bazeton, Circuit Judge, 
in Chambers. 


Counsel for the parties having submitted their stipu- 
lation dated January 4, 1960, and the stipulation having 
been considered, the stipulation is hereby approved, and 
it is 


Orverep that the stipulation dated January 4, 1960, 
shall control further proceedings in this case unless modi- 
fied by further order of this court, and that the stipulation 
and this order shall be printed in the joint appendix. 


Dated: January 6, 1960 


